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l. Introduction

FIAN International works for the realisation of the human right to adequate food in over forty countries. The
organisation holds consultative status on Economic, Social and Cultural rights at the United Nations (UN), a
permanent presence in different processes at the Human Rights Council, and active participation at different
UN human rights treaty bodies in coordination with social movements and grassroots organisations. FIAN’s
national section, FIAN Honduras, also has a long history within organised civil society advocating the
realisation of human rights in Honduras.

Based on the above, we ask the honorable Constitutional Court of Honduras to consider this document as an
expert opinion on the human right to adequate food, which includes the right to produce and access adequate
food, and therefore encompasses a series of rights related to the protection, guarantee and respect of the use,
enjoyment of and benefits from native seeds, established in public international law. We also ask the Chamber
to take into consideration the supremacy of international human rights law within the framework of public
international law, which the State of Honduras is part of.

Il1. The State of Honduras’ binding international obligations on the protection, guarantee and respect
of the rights related to the use and enjoyment of and benefits from native seeds

a. International human rights law legal instruments

The human right to adequate food is established in Article 11 of the International Covenant on Economic,
Social and Cultural Rights (ICESCR), an instrument ratified by the State of Honduras on February 17, 1981.
General Comment No.12 on the right to adequate food of the ICESCR Committee (CESCR), which holds
interpretive authority of the ICESCR, presents the core elements of the right to food: adequacy, availability,
accessibility and sustainability, as well as the three levels of international legal obligations imposed on States

Parties following ratification: respect, protect and fulfil (facilitate). *

According to the CESCR, availability comprises one of the core elements of the right to food. Availability
refers to possibilities for feeding oneself, "either for feeding oneself directly from productive land or other
natural resources".” In this sense, any policy or legal norm that hinders the free management and circulation
of seeds and plant varieties that are essential for feeding the population, could be understood as contrary to the
right to produce and to ensuring the availability of adequate food. Additionally, the State of Honduras is
obliged to: i) refrain from adopting measures that hinder access to adequate food,; ii) adopt positive protection
measures to "ensure that enterprises or individuals do not deprive individuals of their access to adequate food"’;
and iii) "engage in activities intended to strengthen people’s access to and utilisation of resources and means

to ensure their livelihoods, including food security".4

The protection regime for the rights of plant breeders established in Legislative Decree 21-2012 generates a
series of obstacles for the access to adequate food. First, even though Article 7 establishes the following
exception of breeder's right: the saving and planting for personal use or sale of the product obtained from
cultivating the protected variety in the form of "raw material or food" - what is not included in the exception
is the need to obtain the breeder’s authorisation for the possession of the protected plant variety. Second, any
form of traditional exchange that is usually practised within and between peasant, indigenous and non-
indigenous communities is excluded from the exception.

Third, it will be necessary to have access to a high amount of inputs (fertilisers) and to water in order to achieve
the high yield of stable and homogeneous plant varieties that Legislative Decree 21-2012 seeks. Therefore,
farmers who do not have the capital to access these inputs and conditions will have serious restrictions to
collect their benefits. The UN Special Rapporteur on the right to food, Olivier De Schutter, warned about the
economic burden for farmers. Given that, just like farmers who use genetically modified (GM) seeds, these



farmers are also forced to buy the appropriate pesticides, "those who acquire inputs with their own means,
often encouraged to do so during an initial period of subsidised inputs, may find themselves trapped in the
vicious circle of debt as a result of a bad harvest and consequent impossibility to reimburse input loans. This
may occur particularly when they have switched to monocropping leading to revenues which may be higher
in certain seasons but less stable across the years, and diminish resilience in the face of climate change".5
Contrary to the possibilities that agroecological farming provides, the heavy reliance on expensive external

inputs has serious implications for families seeking to secure their livelihoods.

Lastly, in their different dimensions, as mentioned above, restrictions for peasants and communities to access
adequate food in terms of costs, of communities’ traditional forms of exchange and management of resources,
and of peasants’ access of to a variety of species, contravene the international obligation of the State to adopt
the necessary progressive measures to fulfil the enjoyment of the rights provided for by ICESCR (Article 2 ).

With regard to non-binding international legal instruments, we would like to draw the attention of the Chamber
to the normative content that recognises the rights of indigenous and non-indigenous communities that are
included in the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) (2007), the American
Declaration on the Rights of Indigenous Peoples (ADRI) (2016) and the UN Declaration on the Rights of
Peasants and Other People Working in Rural Areas (UNDROP) (2018).

Article 31 of UNDRIP recognises the right of indigenous peoples to maintain, control, protect and develop
their cultural heritage, their traditional knowledge and traditional cultural expressions, as well as the
manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds,
medicines, and knowledge of the properties of fauna and flora. The Special Rapporteur on the situation of
human rights and fundamental freedoms of indigenous people, a member of the “Special Procedures”
mechanism of the UN Human Rights Council, has reiterated that:

“40. The Declaration does not affirm or create special rights separate from the fundamental human rights that
are deemed of universal application, but rather elaborates upon these fundamental rights in the specific
cultural, historical, social and economic circumstances of indigenous peoples. These include the basic norms
of equality and non-discrimination, as well as other generally applicable human rights in areas such as
culture, health or property, which are recognised in other international instruments and are universally
applicable.

41. Albeit clearly not binding in the same way that a treaty is, the Declaration relates to already existing
human rights obligations of States, as demonstrated by the work of United Nations treaty bodies and other
human rights mechanisms, and hence can be seen as embodying to some extent general principles of
international law. In addition, insofar as they connect with a pattern of consistent international and State
practice, some aspects of the provisions of the Declaration can also be considered as a reflection of norms of
customary international law. In any event, as a resolution adopted by the General Assembly with the approval
of an overwhelming majority of Member States, the Declaration represents a commitment on the part of the
United Nations and Member States to its provisions, within the framework of the obligations established by

the United Nations Charter to promote and protect human rights on a non-discriminatory basis.”’

ADRI, of the Organisation of American States (OAS), includes UNDRIP standards, and emphasises the
collective rights that are essential for the existence, wellbeing, and integral development of indigenous peoples,
including, among others, the rights to lands, territories, and natural resources (Article 6). Additionally, the
rights of indigenous peoples to the protection of a healthy environment are recognised, and this implies the
right of peoples to the sustainable management of their resources, and to the productive capacity of their
resources (Article 19.2 and 19.4.), as well as to be protected from the introduction of materials that may
negatively affect indigenous communities, lands, territories and resources (Article 19.3.). This form of
protection of Indigenous Peoples’ resources, as established by both international instruments, is completely
absent in Legislative Decree 21-2012. Furthermore, the Decree particularly omits the need to address the
effects of new and homogeneous plant varieties on indigenous peasant communities’ existing varieties of
seeds and biodiversity.

What’s more, with regard to property, ADRI recognises peoples’ right to maintain and strengthen their
relationship to their resources, and assume their responsibilities to preserve them for themselves and for future



generations (Article 25). More importantly, they have the right to resources they have traditionally owned,
occupied, used or acquired. The States have the respective obligation to ensure the recognition and legal
protection of those resources (Article 25.4). In accordance with the intellectual property regime, ADRI
establishes the need to have consultations in order to obtain indigenous peoples’ Free, Prior and Informed
Consent (FPIC) on any policy, agreement or international regime that is adopted, and ensure their
conformity with the recognition and adequate protection of the cultural heritage and intellectual property of
indigenous peoples (Article 28).

Last, UNDROP, adopted in December 2018 by a majority of UN Member States, once again reaffirms existing
standards in international human rights law and recognises the (individual and collective) human right to seeds
of indigenous and non-indigenous small-scale producers. The right to seeds of peasants and other people who
work in rural areas,” established in UNDROP Avticle 19, encompasses: i. the right to the protection of
traditional knowledge relevant to plant genetic resources for food and agriculture; ii. the right to equitably
participate in sharing the benefits arising from the utilisation of plant genetic resources for food and agriculture;
iii. the right to participate in the making of decisions on matters relating to the conservation and sustainable
use of plant genetic resources for food and agriculture; iv. the right to save, use, exchange and sell their farm-
saved seed or propagating material; and v. the right to maintain, control, protect and develop their own seeds
and traditional knowledge. Other corollary rights include collective rights related to the preservation of
traditional knowledge, the right to a healthy environment, the right to participation and to the conservation and
sustainable use of biodiversity.9

Meanwhile, States are obliged to respect, protect and fulfil the right to seeds of peasants and other people
working in rural areas. In this sense, States are obliged to take the following measures:

- “ensure that seeds of sufficient quality and quantity are available to peasants at the most suitable time for
planting and at an affordable price.”;

“recognise the rights of peasants to rely either on their own seeds or on other locally available seeds of
their choice and to decide on the crops and species that they wish to grow.”;

- “take appropriate measures to support peasant seed systems and promote the use of peasant seeds and
agrobiodiversity.”

- “take appropriate measures to ensure that agricultural research and development integrates the needs of
peasants and other people working in rural areas and to ensure their active participation in the definition of
priorities and the undertaking of research and development, taking into account their experience, and
increase investment in research and the development of orphan crops and seeds that respond to the needs of
peasants and other people working in rural areas.”

- “ensure that seed policies, plant variety protection and other intellectual property laws, certification
schemes and seed marketing laws respect and take into account the rights, needs and realities of peasants
and other people working in rural areas.”

b. Rights of use, enjoyment of and benefits from native seeds in other legal instruments of public international
law

The State of Honduras is also bound by the provisions of the Convention on Biological Diversity (CBD)
(1992) and of the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA)
(2004).

CBD Article 8 makes reference to the need to “respect, preserve and maintain knowledge, innovations and
practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation
and sustainable use of biological diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing
of the benefits arising from the utilisation of such knowledge, innovations and practices”. According to the
FAQO’s and CBD Secretariat’s definition:



“Agricultural biodiversity refers to the variety and variability of animals, plants, and micro-organisms on earth
that are important to food and agriculture which result from the interaction between the environment, genetic
resources and the management systems and practices used by people. It takes into account not only genetic,
species and agro-ecosystem diversity and the different ways land and water resources are used for production,
but also cultural diversity, which influences human interactions at all levels. It has spatial, temporal and scale
dimensions. It comprises the diversity of genetic resources (varieties, breeds, etc.) and species used directly
or indirectly for food and agriculture (including, in the FAO definition, crops, livestock, forestry and fisheries)
for the production of food, fodder, fibre, fuel and pharmaceuticals, the diversity of species that support
production (soil biota, pollinators, predators, etc.) and those in the wider environment that support agro-
ecosystems (agricultural, pastoral, forest and aquatic), as well as the diversity of the agro-ecosystems
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themselves™.

Biodiversity is essential in guaranteeing food security and the full exercise of the right to adequate food and
nutrition for all people. Agricultural biodiversity has been “a key component of the food production systems
developed by knowledgeable small-scale food producers, who currently provide food for more than 70 % of

the world’s peoples and contribute to improve human health and wellbeing and to sustain the environment.”"

Agricultural biodiversity can also be conceived as “the result of the interplay, across all ecosystems and over
thousands of years, of cultural diversity and biological diversity” [which] “embodies a dynamic relationship
between people, plants, animals, other organisms and the environment, constantly evolving in response to
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changing conditions”.

To grant the title of breeder for a plant variety, Legislative Decree No. 21-2012 defines a series of eligibility
criteria (new, different, stable and homogeneous) which put the conservation of biological diversity in
Honduras at risk. De Schutter, pointed out that”about 75 per cent of plant genetic diversity has been lost as
farmers worldwide have abandoned their local varieties for genetically uniform varieties that produce higher
yields under certain conditions”.

Added to the negative effects that promoting the use of protected seeds and varieties have on biodiversity,
there is a growingly reduced concentration of species and varieties by companies. In this regard, De Schutter
highlights:

“the top 10 seed companies account for 67 per cent of the global proprietary seed market; the world’s largest
seed company alone, Monsanto, accounts for 23 per cent of that market; and the top three companies
(Monsanto, DuPont and Syngenta) account for 47 per cent of the market, including 65 per cent of the maize

seed market and over half of the proprietary soybean seed market.” 13

In addition to the above, unique and high-yielding varieties are more susceptible to pests and diseases, " and
for this reason systems of plant variety protection usually go hand-in-hand with the use of agrochemicals and
fertilisers.” In turn, this generates an enormous contradiction with the international obligations that the State
of Honduras has adopted, especially in terms of the right to food core elements of adequacy and access for the
population in general, and in particular for agricultural workers and rural communities. Excessive and unsafe
pesticide practices are promoted by intensive industrial agriculture, which is often controlled by agribusinesses
that create pesticide-dependent intensive farming systems.16 According to the current UN Special Rapporteur
on the right to food, pesticides (any substance or mixture of substances with chemical or biological ingredients
intended to repel, destroy or control any pest or to regulate plant growth) are estimated to be responsible for

200,000 deaths from acute poisoning per year, of which 99 % happens in developing countries.”’

The ITPGRFA, meanwhile, indirectly establishes the measures needed to protect peasant seed systems.
Article 9 provides for a series of farmers' rights, including: the rights to have, save, use, exchange and sell
farm-saved seed or propagating material; the protection of traditional knowledge relevant to plant genetic
resources for food and agriculture; the right to participate in making decisions matters related to the



conservation and sustainable use of plant genetic resources for food and agriculture; and the right to participate
in sharing benefits arising from the utilisation of plant genetic resources for food and agriculture.

Of additional relevance is Guideline 8D of the FAO Guidelines on the Right to Food (2004) on genetic
resources for food and agriculture, which is part of international soft law. The Guidelines highlight State
obligations to prevent the erosion of and ensure the conservation and sustainable use of genetic resources for
food and agriculture, including for the protection of relevant traditional knowledge and equitable participation
in sharing benefits arising from the use of these resources, and by encouraging, as appropriate, the participation
of local and indigenous communities and farmers in making national decisions on matters related to the
conservation and sustainable use of genetic resources for food and agriculture. Last, Articles 5, 6, 7 and 12 of
the Nagoya Protocol on Access to Genetic resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilisation to the Convention on Biological Diversity (2014) refer to: the fair and
equitable participation in the sharing of benefits; to access to genetic resources; and to Prior and Informed
Consent or the approval and participation of indigenous and local communities for access to genetic resources
that are under their control; and on access to traditional knowledge related to genetic resources.

I.  Supremacy of human rights according to public international law

In accordance with national and international regulations, the State of Honduras is subject to the international
obligations it has consented to and ratified Among these are the provisions of the United Nations Charter to
which it is a party and signatory State since 1948. The UN Charter establishes the parameters based on which
Member States govern their international relations. Its provisions are deemed part of customary law under the
jurisprudence of the International Court in The Hague, and are therefore binding for all States.”

The UN Charter establishes that the realisation of universal respect for human rights and fundamental freedoms
of all persons is a binding international commitment for all Member States, either jointly or separately, or in
cooperation with the United Nations.” The Charter enshrines different aspects of States’ international
behaviour, including compliance with international treaties and agreements.

Additionally, States are obliged to govern their international and national behaviour by jus cogens norms and
erga omnes obligations.21 According to the Vienna Convention on the Law of Treaties, the peremptory norms
of general international law take precedence over international treaties. In this sense, it establishes that “a
peremptory norm of general international law is a norm accepted and recognised by the international
community of States as a whole as a norm from which no derogation is permitted and which can be modified
only by a subsequent norm of general international law having the same character™” Similarly, the Inter-
American Court of Human Rights has considered that:

“In its development and by its definition, jus cogens is not limited to treaty law. The sphere of jus cogens has
expanded to encompass general international law, including all legal acts ... this is intrinsically related to the
right to equal protection before the law, which, in turn, derives “directly from the oneness of the human family
and is linked to the essential dignity of the individual... this Court considers that the principle of equality
before the law, equal protection before the law and non-discrimination belongs to jus cogens, because the
whole legal structure of national and international public order rests on it and it is a fundamental principle
that permeates all laws. Nowadays, no legal act that is in conflict with this fundamental principle is acceptable,
and discriminatory treatment of any person, owing to gender, race, color, language, religion or belief, political
or other opinion, national, ethnic or social origin, nationality, age, economic situation, property, civil status,

birth or any other status is unacceptable””*

In this regard, if the Chamber is to fully consider the conformity or non-conformity of Legislative Decree 21-
2012 with the constitutional block in Honduras, it is imperative to assess the norms of public international law,
including customary law norms that are of an imperative nature, as mentioned in the previous paragraphs.
Next, we highlight the different forms of discrimination that derive from the provisions of the Law at hand.

Firstly, the recognition of the rights of plant breeders as a way of protecting plant varieties “does not allow the
protection of farmers' varieties, which are inherently unstable and in permanent evolution”” According to De



Schutter, these norms, which reflect the provisions of the International Convention for the Protection of New
Varieties of Plants (UPOV Convention), “restrict the so-called “farmer’s privilege” by removing the possibility
for States to allow farmers to exchange or sell seeds saved from the harvest of protected varieties”. However,
it“only allows restricting breeders rights “in order to permit farmers to use for propagating purposes, on their

own holdings, the product of the harvest which they have obtained by planting (...) the protected variety.”25

Accordingly, the establishment of measures which disproportionately protect the rights of breeders without
comparable measures to effectively protect the rights of peasants, (such as protection of native varieties; and
from hoarding and/ or biopiracy; and safeguards to prevent the private registration of peasant varieties) clearly
contradicts the principle of non-discrimination, which entitles all persons to equality before the law as well as

equal protection of the law without any discrimination™

Secondly, one consequence of intellectual property rights, particularly regarding patents granted on plants,
genes or DNA sequencing, is the discrimination that this generates against farmers in their innovations.
Preferential treatment of the intellectual property rights of seed producers could jeopardise peasants’ rights to

not to be discriminated against for reasons of social origin, economic position, race and social condition.

Lastly, the excessive market concentration of input suppliers, which frequently go hand-in-hand with the new
and homogeneous plant varieties described in Legislative Decree No. 21-2012, generates discrimination
against peasant farmers. The Special Rapporteur on the right to food has expressed his concern about the risk
of abuse of a “dominant position by the seed companies concerned and the setting of prices at levels which
may be unjustifiably high and unaffordable for poor farmers”.

The lack of protection over traditional seed exchange systems, the discriminatory treatment of the rights of
peasants when compared to the rights of breeders, and the lack of peasants’ access to the needed inputs to plant
protected varieties for their own use (due to economic reasons, race and social condition) generate not only

discrimination but also multilayered discrimination according to the CESCR” in addition to intersectional
discrimination because of the various simultaneous causes of discrimination.”

I1. Recommendations

1.  Consider whether Legislative Decree No. 21-2012 is consistent with the treaties, principles and
customary norms of public international law as part of the constitutional block in Honduras.

2. Consider the primacy of ius cogens norms and erga omnes, particularly on the right to equality and
non-discrimination, in this particular case regarding the protection of the rights of peasants, indigenous
peasant communities and non-indigenous and small-scale farmers.

3. Declare the unconstitutionality of the content in Legislative Decree No. 21-2012.
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