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WHAT IS THE RIGHT TO LAND IN THE
AGE OF PRIVATE JURISDICTIONS?

Only recently was it possible to push forward the
human right to land through public international
law. The adoption of the Voluntary Guidelines on
the Responsible Governance of Tenure of Land,
Fisheries and Forests in the Context of National
Food Security (VGGT) in 2012, the United Nations
Declaration on the Rights of Indigenous Peoples
(UNDRIP) adopted in 2007, and the 2018 United
Declarations on the Rights of Peasants and Other
People Working in Rural Areas (UNDROP), have
been recognized as important landmarks for the
international recognition of the human right to
land. Yet, land remains a contentious and unre-
solved concern for rural communities and Indig-
enous Peoples. Land grabbing, different forms
of commodification of land, and processes of
accumulation by dispossession that follow there-
in, are still part of the dominant global structures
that further inequality and hunger worldwide.

One phenomenon following this trend since

1973 2 is the rise of different types of Special
Economic Zones (SEZ) with specific land policies,
which include delimitation of territory and land

Andrea Nuila Herrmannsdorfer*
May 2022

acquisition. 3 SEZ are generally accompanied by
the promise of human development and poverty
reduction, though in practice they often become
‘epicenters of land wars’, and are signaled out for
increasing land speculation, generating dispos-
session, and violating forest rights. 4

The degree of legal autonomy, purpose and
object held by each SEZ varies greatly, as well

as the involvement of the host state, third

states and/or corporations in its administrative
framework. The purpose of this short piece

is to provide the reader with an overview of

the human right to land within the context of
looming SEZ that have as an aim to increase
autonomy against host states or pursue the
establishment of private jurisdictions outside

the scope of any state jurisdiction. The following
sections introduce the ideas of some of the main
promoters of private jurisdictions, the example of
Honduran Development and Employment Zones,
and the main contradictions of these models
within contemporary understandings of the
international human right to land.

1 Andrea Nuila Herrmannsdorfer is an international
lawyer and PhD candidate in law at the University
of Bremen. Her doctoral research focuses on the
legal implications of special economic zones in
the future of public international law.

See, Wong, Michael D.; Buba, Johanne. 2017.
Organic economic zones: an operational review
of their impacts (English). Washington, D.C.:
World Bank Group, 97.

Ibid., at 12.

4 See, Michael Levien “The land question: spe-
cial economic zones and the political econ-
omy of dispossession in India,” The Journal
of Peasant Studies, 39:3-4, 933-969, DOI:
10.1080/03066150.2012.656268 (2012): 934 & 964.

WHAT IS THE RIGHT TO LAND IN THE AGE OF PRIVATE JURISDICTIONS?



1. PRIVATE JURISDICTIONS
AND (THE RIGHT TO) LAND

‘What if we took some of our empty land -- what if we just gave it to an embassy
-- give some to the U.S. embassy; give some to the Canadian embassy -- and
then if people want to go work under the rules of Canada or under the rules of
the United States, they can go get jobs, do everything they do on those embassy

grounds that they would otherwise have to go to Canada or the U.S. to do?’ >

Increasingly, Special Economic Zones have
formalized private-public partnerships and

fully privatized governance schemes. In 2008,
62 percent (compared to 25 percent in the
1980s) of the zones located in “transition or
developing” countries, were developed and
operated by the private sector. Establishment of
SEZ generally occurred alongside “incentives”
such as leases and/or land deals. © This context
facilitated the emergence of new ideas for
privatized jurisdictions with higher degrees of
legal autonomy, against that of a host state, and
a stronger role for private actors in management
and “governance”. Examples of the latter are
Charter Cities, Seasteads, and Free Private Cities
(FPC).

The idea of a Charter City became popular after
U.S. economist Paul Romer, made his pitch in

a TED Talk in 2009. A Charter City is described

as a SEZ arranged under a charter of special
rules with the object of regulating residence,
creating employment, and providing education
in a newly built city. 7 Romer’s approach implied
the cession of state jurisdiction to industrialized,

5 P. Romer, The World’s First Charter City? (2011),
available at https://www.ted.com/talks/paul_romer
the_world_s_first_charter city/transcript (last visited
8 March 2022). 01:31.

6 See, Akinci, Gokhan, et.al; 2008. Special economic
Zone: performance, lessons learned, and impli-
cation for zone development (English). Foreign
Investment Advisory Service (FIAS) occasional paper.
Washington, DC: World Bank, 2.

mainly western, states and the involvement of
private investors to develop employment and
infrastructure.

Free Private Cities are special jurisdictions
proposed by German lawyer Titus Gebel. In his
book, Gebel describes a FPC as a sovereign or
‘semi-autonomous local authority’ & with its
own legal and social order, ‘run by an operating
company’. ¢ Seasteads, bolstered by Patri
Friedman, Milton Friedman’s Grandson, and
Joe Quirk, are man-made floating cities on the
ocean with their own forms of law and special
governance structures. 19 The underlying goal is
to create a world without politicians and state-
based governance, and test it out in the oceans,
as humanity’s next frontier. 11

7 | See, P. Romer, Why the World Needs Charter Cities
(2009), available at https://www.ted.com/talks/
paul romer why the world needs charter cit-
ies?language=en (last visited 6 March 2022). 8:59.

8 | T. Gebel, Free Private Cities: Making
Governments Compete for You (2018). P.107

9 | Ibid., at107.

10 | See, J. Quirk and P. Friedman, Seasteading: How
Floating Nations Will Restore the Environment,
Enrich the Poor, Cure the Sick, and Liberate
Humanity from Politicians (2017).

11 | 1bid.
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Land plays a crucial role in the models
mentioned above. While for Seasteads the aim

is to create land on water, for Charter Cities and
FPC the aim is to settle on “uninhabited” 12 or
“undeveloped land”, 12 but not just any land.
Romer’s enthusiasm for ‘lots of land in Africa
where new cities could be built’ 14 is an example
of how the search for terra nullius focuses on
finding land in the Global South.

Once a territorial boundary is delimited, land

is established as an economic and financial

asset within the internal order of the special
jurisdiction. For Romer, land could be putin
some sort of an “escrow account” for which

the partner nation could take responsibility. 15

In Free Private Cities, ‘lease models are proposed
in which the operating company retains
ownership of the entire land’, 16 including streets
and squares. 17 A property right that allows the
operating company to ‘exercise its corresponding
powers of ownership at any time. 18

In a traditional liberal sense, land might be

a property right of operating companies,
individual private landowners, or third states.
Nevertheless, land is not considered to be a
human right within the FPC or a Charter City. If
any, the understanding of human rights is that
of individual freedoms and not of collective and
social rights. 19 For instance, in the Citizens’
Contract, an alternative to the nation-state
constitution in the FPC, collective and equitable
access to and control of natural resources is
completely absent. The focus of this bill is rather
the regulation of life, liberty, and property
through the establishment of mutual rights

and obligations on equal footing between FPC
residents (so-called: contract citizens) and the
service provider. 20

12 | See, P. Romer, Why the World Needs Charter Cities
(2009), available at https://www.ted.com/talks/paul
romer_why_the_world_needs_charter_cities?lan-
guage=en (last visited 6 March 2022). 09:33.

13 | T. Gebel, Free Private Cities: Making Governments
Compete for You (2018). P.224

14 | See, P. Romer, Why the World Needs Charter Cities
(2009), available at https://www.ted.com/talks/paul
romer_why the world needs_charter_ cities?lan-
guage=en (last visited 6 March 2022). 13:25.

Under these schemes, the obligations to
recognize, respect and protect land tenure of
marginalized local communities, including
those which fall under collective and customary
systems, are left in a vacuum. First, because

the host state is no longer compelled to comply
with its international obligations to respect,
protect and fulfill human rights. And second,
the new normative system under such private
jurisdictions is incompatible with the so-called
international standards of human rights-based
tenure governance. 21 For example, land
administration is transferred to private property
registries with their own regulatory system,
including land-related digitalization processes 22
and land acquisitions norms that could hinder
legitimate land tenure. The foregoing is
manifestly clear in the description of the legal
system of the FPC property registry system 23 in
which acquisitions carried out by falsely listed
owners are considered valid.24

For some, FPC, Charter Cities and Seasteads

are libertarian utopias with few possibilities for
implementation. In fact, Romer’s main projects in
Honduras and Madagascar faced local rejection
and ultimately failed. However, Romer’s ideas
continue to influence international investors

and think tanks. One example is the Charter

15 | Ibid., 13:25.

16 | T. Gebel, Free Private Cities: Making Governments
Compete for You (2018). P.161.

17 | Ibid.,P.242.
18 | Ibid.,P.161.
19 | Ibid.,P. 45.
20 | Ibid.,P.196.

21 | M. Pfeifer, P. Seufert and A. Lea Beringer, FIAN
International, Disruption or Déja Vu: Digitalization,
Land and Human Rights (2020), available at
https://fian.org/files/files/FIAN_Research_Paper
Digitalization_and_Land_Governance_final.pdf (last
visited 16 March 2022). P.14

22 | See, T. Gebel, Free Private Cities: Making
Governments Compete for You (2018). P.188.

23 | Ibid., P188.
24 | Ibid., P.188.
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Cities Institute (CCl), which keeps on promoting
the creation of charter cities. This time, as
‘public-private development partnership[s]’ 2°
‘between the host country government and a
private developer. 26 Likewise, the Free Cities
Foundation and Tipolis corporation, have taken
on the task to ‘accelerate the creation of a global
market of living together in Free [Private] Cities’
around the world. 27 And, the Ocean Builders,
an ocean innovation technology company, is
currently ‘working in co-operation with the
government of Panama to create...[a] floating
community of eco-restorative floating smart-
homes in Panama’. 28

25 | See, Charter Cities Institute, Governance
Handbook: Building a Legal Framework for
Charter Cities (2021), available at https://charter-
citiesinstitute.org/wp-content/uploads/2021/09/
CClGovernanceHandbook.pdf. P. xi.

26 | Ibid.,P.xi.

27 | See, <https://free-cities.org/the-foundation/> (last
visited 10 April 2022).

28 | See, <https://oceanbuilders.com/press/> (last visited
14 April 2022).

2. HONDURAN DEVELOPMENT
AND EMPLOYMENT ZONES

The Honduran Development and Employment
Zones (ZEDES) are located somewhere along the
spectrum of the different types of SEZ described
in the previous section. Before the adoption of
the ZEDES, a precursor was established following
Romer’s Charter Cities model. This legal regime
was adopted under the name of Especial Regions
of Development (RED). However, in 2012, the
Honduran Supreme Court declared the RED
unconstitutional on grounds of the state’s
territorial integrity, the legally constituted state
powers, and constitutional declarations and
rights. 29

Despite the repeal of the RED legal framework,
the Honduran National Congress passed an
updated version in 2013 which was at least
60% similar or identical to the RED. These are
the Constitutional Reform and the subsequent
ZEDES Organic Law. Both incorporate ZEDES
into the state’s territorial arrangement and

economic regime. But despite their incorporation
into national legislation, ZEDES hold significant
degree of judicial, administrative, and legislative
autonomy against the rest of the Honduran
territory. According to the Charter Cities

Institute, the ZEDES regime is ‘the closest statute
anywhere in the world to what CCl is proposing,
and in the words of Gebel, one of ‘the projects to
come closest to the ideal of a Free Private City. 31

» 30

29 | Corte Suprema de Justicia de Honduras, RI-769-11,
17 October 2012.

30 | Charter Cities Institute, Governance Handbook:
Building a Legal Framework for Charter
Cities (2021), available at https://chartercities-
institute.org/wp-content/uploads/2021/09/
CClGovernanceHandbook.pdf.

31 | T. Gebel, Free Private Cities: Making Governments
Compete for You (2018). P.164.

WHAT IS THE RIGHT TO LAND IN THE AGE OF PRIVATE JURISDICTIONS?


https://chartercitiesinstitute.org/wp-content/uploads/2021/09/CCIGovernanceHandbook.pdf
https://chartercitiesinstitute.org/wp-content/uploads/2021/09/CCIGovernanceHandbook.pdf
https://chartercitiesinstitute.org/wp-content/uploads/2021/09/CCIGovernanceHandbook.pdf
https://free-cities.org/the-foundation/
https://oceanbuilders.com/press/
https://chartercitiesinstitute.org/wp-content/uploads/2021/09/CCIGovernanceHandbook.pdf
https://chartercitiesinstitute.org/wp-content/uploads/2021/09/CCIGovernanceHandbook.pdf
https://chartercitiesinstitute.org/wp-content/uploads/2021/09/CCIGovernanceHandbook.pdf

The Organic Law establishes three main bodies in
the ZEDE regime: the Committee on the Adoption
of Best Practices (CAMP), the Technical Secretary
(TS) and the Adjudication System. 32 The CAMP
is the link between each ZEDE and the Honduran
government. At least formally, the CAMP reports
directly to the President of the Republic and is
composed of twenty-one members. According to
the latest list available to the public, the CAMP

is composed of 4 Hondurans and 17 foreign
investors and businessmen. 33 Each ZEDE is
presided over by a Technical Secretary. The TS

is appointed by the CAMP, following suggestions
from the promoter and organizer of the ZEDE,

in low population density areas. The Technical
Secretary is a private authority enabled to
regulate different spheres of the public and
private life of its residents, such as education,
health, and fundamental rights.

ZEDES are also allowed to create and manage
their own property registries, have their own
currency, and adopt their own legal system.
ZEDES can have their own security and justice
enforcement system. Each ZEDES, has a special
tribunal composed of national and/or foreign
judges, and an arbitration system. The latter is
independent of the Honduran judicial system
and holds jurisdiction over all matters except
over issues related to family and criminal law
enforcement which are handled by the special
tribunal.

There are at least three ZEDES formally adopted
and installed in Honduras: ZEDE Préspera, ZEDE
Morazan and ZEDE Orquidea. The company
promoting and organizing the ZEDE Prospera
(whose president is a member of the Mississippi
House of Representatives) and the promoter
and organizer of ZEDE Morazan are domiciled in
the United States. Information that led to their
formal incorporation was kept private until they
became known to the public in the year 2020.
ZEDES faced widespread rejection in Honduras
from many groups, including social movements,
unions, political parties, and the national
corporate sector. 34 The main concerns raised
were related to popular sovereignty, territorial
integrity, and expropriation of lands. 35

Mobilizations against ZEDES led presidential
candidate Xiomara Castro to turn the derogation
of ZEDES into a campaign promise. In November
2021, Castro was elected President of Honduras.
In April 2022, the ZEDES legal framework was
derogated by the Honduran National Congress
with an unanimity of votes, including members
of congress who previously voted in favor of

said ZEDE legal framework in 2013. Despite the
derogation of the ZEDES legal regime, some

of the ZEDES continue to operate, and refuse

to transition into a different legal regime or
cease operations altogether. In addition to the
above, the future of U.S. companies involved

in the ZEDES has alerted the United States. In
this regard, the U.S. State Department, in its
2022 Investment Climate Statement, expressed
concern about the new government’s repeal of
ZEDES in Honduras, adding that it contributed to
the uncertainty of the government’s commitment
to the investment protection required by
international treaties.36

32 | Ley Organica de las Zonas de Empleo y Desarrollo
Econdémico (ZEDE), Legislative Decree No. 120-
2013, 6 December 2013.

33 | Legislative Branch, Decree N0.368-2013, Periddico
Oficial La Gaceta February 11,2014.

34 | E. Sosa and O. Hendrix, CESPAD, Zonas de empleo
y desarrollo econémico (ZEDE): el caso Crawfish-
Roatdn Prdspera (2021).

35 | See, Geglia, ‘Esto Es Lo Que Aprendi Sobre
Secretividad Como Extranjera Investigando Las
ZEDE En Honduras., Contra Corriente (2020) ,
available at https://contracorriente.red/2020/10/12/
esto-es-lo-que-aprendi-sobre-secretividad-como-ex-
tranjera-investigando-las-zede-en-honduras/ (last
visited 21 March 2022).

36 | See, <https://www.state.gov/reports/2022-invest-
ment-climate-statements/honduras/> (last visited 14
April 2022)
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3.

LAND RIGHTS IN

HONDURAN ZEDES

The ease with which a ZEDE can be created

was left intentionally ambiguous in the ZEDE
Organic Law. Two categories were established

to regulate the process of land incorporation
into a ZEDE: areas of low population density,
and areas of high population density. While the
latter had a higher threshold of requirements, the
former had a lower one. A constitutional clause
designated the Honduran National Congress as
the only entity with exclusive power to create
ZEDES for both areas. 37 However, a normative
contradiction was left behind in a provision of
the Organic Law which declared all departments
(states) contiguous to the Caribbean and the
South Coast of Honduras part of the ZEDE
regime. 38

This provision in the Organic Law, Article 39,

was the vehicle used by the three main ZEDES

to incorporate land into the ZEDE regime
without previous approval from Congress. This is
concerning not only because of the convenience
with which land can be incorporated, but also
because 28.66% 39 of the territory declared part
of the ZEDE regime in Article 39, is indigenous
peoples’ territory.

Under the umbrella of the ZEDE regime, land

is also significantly unregulated in comparison
to Honduran national legislation. For example,
the ZEDE law provides foreigners with the right

37 | Constitucion de la Republica de Honduras, 1982.
Article 329.

38 | Ley Organica de las Zonas de Empleo y Desarrollo
Econdmico (ZEDE), Legislative Decree No. 120-2013, 6
December 2013. Article 39.

39 | Sabillén, Diana, Impacto Ambiental de las Zedes in
Hablemos de Zedes (2021).

40 | Constitucidn de la RepUblica de Honduras, 1982.
Article 107.

to own land, even against a constitutional
prohibition, 40 in areas less than 40 kilometers
from the state’s land and maritime borders. 41
Yet, protection of land property rights for
foreigners and the right to land for local
communities do not receive the same treatment.
The ZEDE Organic Law grants the CAMP the
power to approve the expropriation of property
for reasons of public utility or necessity for the
development or expansion of the ZEDE. Although
the CAMP has publicly stated that they will

not expropriate local communities, the power
granted by law to the CAMP was still in force until
the derogation of the law.

Another point brought forward by local
communities, researchers and civil society
organizations is the lack of information and
transparency surrounding the ZEDE regime
since its adoption. This uncertainty kept local
communities around the country attentive to
speculations over their land. 42 It is still unknown
how much land was incorporated into the
ZEDE legal regime and how much of it has been
transferred from the National Public Registry to
that of the Private Land Registry of each ZEDE.
Secrecy and consent go hand in hand in the
ZEDES phenomenon. According to local leaders
and organizations, 43 free prior and informed
consent, as established in the ILO Convention

41 | Ley Organica de las Zonas de Empleo y Desarrollo
Econdmico (ZEDE), Legislative Decree No. 120-2013, 6
December 2013. Article 6.

42 | See, Geglia, ‘Esto Es Lo Que Aprendi Sobre
Secretividad Como Extranjera Investigando Las
ZEDE En Honduras!, Contra Corriente (2020) ,
available at https://contracorriente.red/2020/10/12/
esto-es-lo-que-aprendi-sobre-secretividad-como-ex-
tranjera-investigando-las-zede-en-honduras/ (last
visited 8 February 2022).

43 | See, OFRANEH [@ofraneh] https://t.co/ecUiEPDtfQ
Twitter, 23 September 2020.
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169, was not carried out by the ZEDE Prospera.

Within the ZEDES internal legal system, land, as
in the models of FPC and Charter Cities, is not

a subjective human right nor a social right. In
Prospera ZEDE, which is at an advanced stage of
implementation, land is a property right and a
voting ballot that allows landowners to cast one
vote per square meter of land owned to elect
members of the Council of Trustees, the Prospera
ZEDE authority.44 Land, as a social or collective
human right is not included under the ZEDE’s
own residents’ Bill of Rights. Instead, the ZEDE
Prospera issues permit resolutions which provide
a license for any “project that poses a substantial

risk of involuntary displacement of indigenous
population groups”. The permit has a duration of

6 months and a cost of $200.00 (USD). 45

44 | This mechanism is foreseen until August 2025 or
when the ZEDE reaches a population 10,000 resi-
dents. See, Geglia and Nuila, ‘A Private Government
in Honduras Moves Forward’, The North American
Congress on Latin America (NACLA) (2021),
available at https://nacla.org/news/2021/02/12/
private-government-honduras-zede-prospera. And
Prospera ZEDE Code of Rules p. 25.

45 | Prospera ZEDE Code of Rules p. 301.

4. THE HUMAN RIGHT TO LAND
AGAINST THE TIDE

The human right to land is defined in UNDROP
as the individual and collective ‘right to have
access to, sustainably use and manage land and
the water bodies, coastal seas, fisheries, pastures
and forests therein, to achieve an adequate
standard of living, to have a place to live in
security, peace and dignity and to develop their
cultures.” 46 This explicit reference and definition
of the right to land is the expression of an
increasing recognition in international law of the
‘connection between land and human rights” 47
Its most important sources were the VGGT,
UNDRIP and Convention 169 of the International
Labour Organization.

The purpose and object of the human right to
land have little to do with the understanding

of land allocated in the FPC or Charter Cities
models, in the ZEDE regime and in the internal
legal system of each ZEDE. First, the purpose of
introducing the right to land to the international
human rights system was not to regulate

private property rights or establish land as an
economic or financial asset. In the words of
members of the food sovereignty movement, the
underlying motive to engage in the negotiation
process of the 2012 VGGT, was to address the
major concerns of peasants and other rural
communities. Specifically, to ensure “food
sovereignty and agrarian reform, and against
land and resource grabbing.” 48

46 | United Nations Declaration on the Rights of Peasants
and Other People Working in Rural Areas, A/HRC/
RES/39/12,18 December 2018. Article 17.

47 | S.Monsalve and P. Seufert, FIAN International, The
Right to Land and Other Natural Resources (2021).
P.12.

48 | International Statement, We Belong to the Land 10
Years of the Tenure Guidelines: States Must Address
Rising Inequalities and Enact Agrarian Reform to
Realize the Right to Land (2022). P.2
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Second, the subjects of the human right to

land were recognized in UNDROP based on the
reality that as of 2017 ‘80 per cent of hungry
people live in rural areas, and 50 per cent are
small-scale farm-holders’, 49 and ‘that access to
land, water, seeds and other natural resources

is an increasing challenge for poor producers.” 50
Therefore, instead of landowners, investors

and businesses, the UNDROP addresses the
right to land of peasants and other small-scale
food producers, including Indigenous Peoples,
women, and youth in the rural areas, individually
as well as collectively. 51

Third, recognizing land as a human right
implies moving beyond procedural protection
and safeguards for private ownership, to

the recognition of land as indispensable for
the fulfillment of corollary rights. This ‘has
largely been developed regarding the rights of
indigenous peoples who are guaranteed the
right to land and territories, which they have
traditionally occupied’ 52

The role of the state remains crucial to
countering land concentration, ensuring the
redistribution of land, and implementing the
human right to land through land policies with

a social character. The most obvious reason why
the State is still relevant is the fact that the State
is the only recognized subject entitled to fulfill,
respect, and protect human rights. But the most
important consideration is that land, as a human
right, implies a dialectical relationship between
the state and the people. Political participation
and representative actions have made it possible
for local communities to increase the protection
of their land rights. In private jurisdictions, such
as those that have been addressed, there is

no such public power contest that allows for a
socially just transformation of land.

The current development of Honduran

ZEDES provide an excellent example of how
representative politics and collective organizing
succeeded in defending land and the state’s
territorial jurisdiction. From the moment that the
three main ZEDES became known to the public,
a nation-wide movement mobilized around

the country. Local and national organizations
presented around 36,000 signatures against

the ZEDE to the Honduran National Congress.53

Without contentious politics and constant
mobilizing, the derogation of the ZEDE regime in
April 2022 would not have been possible.

Despite the facts described above, the expansion
of private jurisdictions in different parts of the
world continues. In the face of this global trend, it
would seem that the international community of
States would have to make a choice. On the one
hand, to continue to cede part of their territorial
jurisdictions to a corporate “governance” model.
Or, on the other hand, to embrace models of
transformation that guarantee equitable and
sustainable access to and control over land for
peasant communities and the world’s indigenous
and Afro-descendant peoples. However, such

a decision does not seem promising either if

one considers that the evolution of private
jurisdictions has not occurred without the
acquiescence of States. If the behavior of the
strongest states in the politics of international
law does not change, the definition of land

rights in the era of private jurisdictions will be
conditioned to the new opportunities of the
transnational market and not to the progressive
character that the human right to land has
achieved in the last decade.
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