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FIAN Internationalis a pioneer international human rights organization that advocates the realization of the
human right to adequate food and nutrition. It currently operates through its national sections in 20 countries
worldwide and has members and partners in more than 60 countries. Since its founding in 1986, FIAN has
focused its work on the rights of peasants and other people working in rural areas. FIAN asserts that access to
resources - water, land, seeds, biodiversity - is essential to produce food to survive. It believes the right to
food and nutrition is indispensable for ensuring a world free from hunger and malnutrition, with sustainable
food systems that respect human dignity.
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EXECUTIVE SUMMARY

Environmental degradation and climate change are increasingly jeopardizing the realization of the
human right to adequate food and nutrition (RtFN) and related rights such as the rights to water,
health, and housing, all of which are essential elements to live a life in dignity. Dramatic changes in
temperature and rain patterns reduce essential ecosystem services and cause loss of crops and
arable lands. The burden of eco-destruction and climate impacts is shouldered by the people who
are already among the most vulnerable and marginalized groups. These include the world’s 2.5
billion small-scale farmers, herders, fishers, and forest-dependent people' who rely on land, water,
and other natural resources for their survival.

The dominant, industrial agro-food production system - as scientific evidence? shows - is a major
driver of climate change, harming both the environment and people. This destructive food
production model is heavily reliant on ‘dirty’ fossil fuels, extractivism, agrochemicals, deforestation,
and land-use changes. Social movements, old and new, are denouncing this industrial food
production system and demand systemic change towards equitable, resilient, and sustainable
means of food cultivation and distribution.

The environmental and climate crisis is one of the principal threats to life on the planet. Tackling this
crisis using a human rights-based approach becomes essential to restore vital ecosystem services
and fight global hunger and malnutrition at the same time. In particular, the RtFN is critical to
ensuring a world free from hunger and malnutrition. Realizing the RtFN is indispensable to reshape
the prevailing agro-food system towards an alternative model of food production. However, the
understanding on, and recognition of, the interconnection of environmental and human rights
remains limited at the international policy agenda.

Against this backdrop, this conceptual paper describes and analyses relevant international
environmental and climate laws in the context of international human rights laws and vice
versa. It attempts to draw on synergies between the two legal landscapes to strengthen the
realization of human rights, particularly the RtFN.

FIAN International has been working for over 30 years on cases related to eco-destruction. It has
dealt with issues of access to and control over land and other natural resources as a fundamental
component of the RtFN. With this paper, FIAN aims to understand the role of food in the climate
debate and identify ways to integrate an environmental dimension into its advocacy work.

The paper puts emphasis on three priority areas, these are: i) multilateral environmental
agreements (MEAs) that are increasingly including human rights protection, i) relevant international
environmental principles for the realization of the RtFN, and iii) the relationship between human
rights law and environmental law. A list of relevant civil society networks operating in environmental
and climate spaces complements the paper.
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Within three key areas, i.e., biological diversity, climate change, and chemicals and wastes, a number
of MEAs are relevant to realizing the RtFN and ensuring food security.

In the context of addressing conservation and sustainable use of biodiversity (biological diversity),
three MEAs are particularly relevant in relation to the RtFN: i) the 1992 Convention on Biological
Diversity (CBD), ii) the 2001 International Treaty on Plant Genetic Resources for Food and Agriculture
(ITPGRFA), and iii) the 1994 United Nations Convention to Combat Desertification (UNCCD). Both the
CBD and ITPGRFA are crucial instruments for the right of small-scale producers over seeds, which is
animportant prerequisite for the realization of the RtFN and essential to ensure a sustainable future.
In this regard, the UNCCD is essential, since it is the only legally binding international agreement
linking environment and development to sustainable land management.

The UNCCD is also the first binding multilateral agreement that incorporated the Voluntary
Guidelines for Responsible Governance of Tenure of Land, Fisheries and Forests (VGGTs or Tenure
Guidelines), a central reference document to promote the progressive realization of the RtFN. This
development highlights the significance of protecting tenure rights for strategies combating
desertification and land degradation.

In the climate sphere, the paper draws particular attention on the 2015 Paris Agreement which
represents a crucial milestone for the realization of the RtFN because it turns safeguarding food
security and ending hunger into a priority issue at the international policy agenda. A noteworthy
result of the agreement in relation to the RtFN are the nationally determined contributions (NDCs).
NDCs include mitigation measures that aim to contribute to the agreement’s long-term temperature
goal. Climate actions such as agroecology could find a more prominent role in the NDCs to foster
sustainable food systems.

Agroecology is a major focus of FIAN’s advocacy in the field of environmental and climate justice. It
promotes agricultural practices that are environmental sustainable and socially just. Agroecology
can help to reverse loss of biodiversity, restore essential eco-system services, and contribute to the
realization of the RtFN of rural communities, i.e., peasants, small-scale farmers and fishers,
pastoralists, landless people, indigenous peoples, rural workers and other people working in the
rural areas. It is also explicitly mentioned in the 2018 United Nations Declaration on the Rights of
Peasants and other People Working in the Rural Areas (UNDROP), which underscores the essential
role of rural communities in combating eco-destruction and climate change using a human rights
lens. The UNDROP has also recognized indigenous peoples as rights-holders. Their inclusion further
increases the recognition of their rights they enjoy under the UN Declaration on the Rights of
Indigenous Peoples.

Central to the international climate discussions and the promotion of agroecology and sustainable
food systems is also the Koronivia Joint Work on Agriculture. The Koronivia is addressing the
vulnerability of agriculture to climate change; it is also exploring various approaches towards food
security.
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In the context of chemicals and wastes, there are several international conventions, regulating the
production, use, and/or release of chemicals and wastes, which are also important for the realization
of the RtFN. Hazardous chemicals and wastes have a direct impact on the RtFN. In particular,
pesticides are relevant to the cultivation of food with serious implications for human health.

A number of international environmental principles are relevant to the interaction between human
rights and the environment. In particular, the UN Principles on Human Rights and Environment
contain significant principles for the realization of the RtFN. The paper highlights the ten most
relevant international environmental principles with examples of the sources of the principles in
international environmental law and international human rights law.

For example, the principle of common but differentiated responsibilities and respective capabilities
isimportant for FIAN’s approach to prioritize the rights and needs of marginalized people. It suggests
that Parties from industrialized countries should be the ones to ‘take the lead’ in tackling climate
change and to support the needs of the most affected people by climate-related impacts. The UN
1992 Rio Declaration on Environment and Development recognized this principle for the first time.

Another key focus of the paper are the mutually reinforcing aspects of the human rights and the
environmental law regimes. Environmental laws and policies are increasingly including human
rights protections such as access to information and access to justice. Simultaneously, human rights
mechanisms more often address the environmental dimensions of human rights, in particular the
right to a healthy environment and the right to be free from toxic pollution. For example, Human
Rights Council resolutions as well as its special procedures (Special Rapporteurs) make valuable
references to the impact of climate change on the RtFN, food security, and agricultural production.
The transboundary dimension of international environmental law also gains more importance in
supporting the implementation of extraterritorial obligations in the human rights field.

Corporate accountability for environmental harm, that has adverse effects on people’s enjoyment
of the RtFN, receives special attention in this paper due it’s significance for FIAN’s casework on the
realization of the RtFN. The human rights landscape provides a few tools to claim responsibility from
non-state actors. For example, the Tenure Guidelines include a provision that emphasizes the need
for states toensure that business actors - including those operating transnationally - respect human
rights. Environmental laws, however, provide more references to non-state actors’ accountability,
such as the Oslo Principles on Global Climate Change Obligations.

This conceptual paper serves as a resource for environmental and human rights groups,
activists, and affected communities to gain a better understanding of the tools provided in the
two legal systems - international environmental law and international human rights law - and
their interfaces in order to effectively leverage them for casework and advocacy.
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[.  INTRODUCTION

Throughout its existence, FIAN International has consistently dealt with issues of access to and
control over natural resources as a fundamental component of RtFN. Even though the notion of
sustainability is a key element of the normative content of the right to food,’ FIAN has not focused
on ecological destruction. This creates a gap, given that practically all the cases of violations of the
right to land and other natural resources that FIAN has worked on in 35 years involve environmental
impacts, and many involve corporate abuse. It is time to address this gap. The deepening of the
ongoing ecological crisis leaves us no choice than to actively join the struggles for environmental
and climate justice. Otherwise, there may soon be no land, no fertile soils, no clean water, no wild
fish stocks, no forests and no pollinators and microorganisms anymore for realizing the right to food
and nutrition of current and future generations.

The growing attention to the specific role of food in the current climate debates urges FIAN
International to take a clear stance on the matter. Social movements, old and new, are increasingly
denouncing how the prevailing industrial, input-intensive, mono-culture agriculture and food
production system exacerbates climate change and harms communities and the environment. The
2019 special report of the Intergovernmental Panel on Climate Change (IPCC) makes abundantly
clear that the industrial food system itself is a main driver of global warming. Agriculture, forestry,
and other land use activities produced an estimated 23 percent of total anthropogenic greenhouse
gases (GHGs) emissions during 2007-2016.* The understanding and incorporation of human rights
issues in the context of the ecological crises remains, however, limited. Against the industrial attack
on food sovereignty, and in the face of the deepening climate crisis, the defense and reaffirmation
of the RtFN is indispensable for ensuring equitable, resilient and sustainable means of food
cultivation and distribution.

The RtFN as a comprehensive conceptis intrinsically linked to the full realization of all human rights,
and within the conceptual framework of food sovereignty. Access to resources - water, land, seeds,
biodiversity - is necessary to produce food to survive. The RtFN remains indispensable for ensuring
a world free from hunger and malnutrition, with sustainable food systems that respect human
dignity. It takes a holistic approach which means to analyze the underlying and structural causes of
food insecurity and violations of the right to food and nutrition, responding to these in a multi-
pronged and coordinated approach, and building policy coherence. It also requires recognizing that
all human rights are universal, indivisible, interdependent, and interrelated. Moreover, the
realization of the RtFN cannot be achieved inisolation, nor can other human rights be enjoyed when
right to food violations persist. In particular, it is increasingly acknowledged that the promotion and
protection of women’s rights are fundamental to the realization of the right to food.

The global scientific community is sounding the alarm on the dramatic climate changes caused by
the increasing concentration of GHGs in the atmosphere. These dramatic changes include: changes
in temperature, micro-climates, and rain patterns; new pests and crop diseases; rising sea levels;
ocean acidification; and extreme weather and natural events, including cyclones, droughts, floods,
and wild fires. These changes are killing livestock, reducing biodiversity and freshwater, causing loss
of crops and arable land, reducing the nutrient content of staple food crops, and hampering fisheries
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and aquaculture productivity. All this has devastating consequences on the enjoyment of the right
to food and nutrition,” and especially on the rights of people already in vulnerable or disadvantaged
situations, such as women® and indigenous peoples.

Alreadyin 2001, FIAN International reviewed about 140 of its campaign letters seeking to understand
the interconnection and indivisibility of the RtFN and the ecosystems upon which it depends. In this
study, a comprehensive overview of violations of the RtFN linked to eco-destruction of topsoil,
marine, forests and fresh-water ecosystems as well as of biodiversity was presented.” The study
recommended, inter alia, invoking relevant international environmental law in FIAN’s work to
defend the RtFN; and to identify the synergetic potential of environmental and human rights law to
strengthen FIAN’s accountability strategies. More recently, FIAN highlighted environmental and
climate-related issues in reports to the UN Committee on Economic, Social and Cultural Rights
(CESCR), especially but not exclusively in relation to extra territorial obligations (ETOs).

Long overdue, this conceptual paper analyzes the international environmental and climate
landscape, with a view to identifying its points of contact with the RtFN as well as opportunities for
case work and advocacy.® We expect this analysis will strengthen FIAN’s work on the RtFN, as it
engages environmental and climate justice issues.
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Il.  OVERVIEW OF INTERNATIONAL ENVIRONMENTAL AND CLIMATE
LAW

International environmental law has rapidly evolved since the seminal 1972 UN Conference on the
Human Environment in Stockholm. Since then, States have elaborated a large number of MEAs,
reformed their constitutions to recognize the right to a healthy environment, and begun to establish
environmental regulatory frameworks and institutions.

MEAs, together with certain general principles and rules of customary international law, embody the
international community’s response to the grave environmental threats confronting the planet.
They cover a range of issues relevant to the RtFN, such as climate change, biodiversity, and
chemicals and wastes. MEAs, however, are largely piecemeal, addressing dispersed environmental
threats without a concerted, coherent approach. At the same time, international customary law and
general principles in environmental matters are evolving. Some principles are well recognized
through their incorporation into MEAs and their affirmation by international courts and tribunals,
such as the principles of prevention and precaution in the face of environmental risk. Other
principles have not yet achieved the status of international law in their own right. Several MEAs have
established non-confrontational, capacity building-oriented implementation and compliance
mechanisms. Unlike treaty bodies in the human rights field, however, civil society generally does not
have the right to trigger the initiation of a case and opportunities for public participation.

In a parallel trend, the 1992 UN Conference on Environment and Development in Rio de Janeiro
marked the emergence of the sustainable development paradigm. This paradigm emphasizes
integration of environmental considerations into other policy areas. Efforts at integration include in
particular the ‘greening of human rights’, which focuses on clarifying the environmental dimensions
of the normative content of protected human rights as well as the content of the emergent right to
a healthy environment. This body of law at the interface of human rights and the environment
relates directly to the RtFN, given the linkages between food, land, territories, and a healthy
environment.

In 2012, 20 years after the Rio Earth Summit, the international community once again gathered in
Rio de Janeiro at the UN Conference on Sustainable Development (Rio+20) to reaffirm the
sustainable development paradigm. The Rio+20 conference also called for the elaboration of
sustainable development goals (SDGs) that could allow the international community to measure
progress toward sustainable development. The SDGs are policy objectivesin 17 areas that are critical
for sustainable development, such as food, water, biodiversity and climate change. After a couple of
years of negotiations, in 2015, the UN General Assembly (UNGA) adopted the 2030 Agenda for
Sustainable Development, which includes 17 SDGs and 169 targets. The Office of the High
Commissioner for Human Rights has observed that SDGs are grounded in international human rights
law and most of the goals and targets of the SDGs correspond to human rights obligations.’

Rio+20 also set out to strengthen the institutional framework for sustainable development. It
established the High-level Political Forum (HLPF) on sustainable development to serve as the global
platform that follows-up and reviews the 2030 Agenda for Sustainable Development and the SDGs."
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Despite these intentions, however, the process through which countries assess and present progress
made in achieving the SDGs is voluntary."

This overview of international environmental and climate law includes key MEAs and related SDGs
that concern the RtFN. It also addresses the building blocks of the multilateral climate change
regime and concludes with a brief note on tools for securing compliance.

A.  MULTILATERAL ENVIRONMENTAL AGREEMENTS AND THE RIGHT TO FOOD
AND NUTRITION

There are over a thousand MEAs in force.” One way these agreements can be broadly understood is
according to their regulatory approach.

* MEAs addressing global commons: States agree to global standards, such as the reduction
and elimination of ozone depleting substances, to protect the commons. These agreements
include those that regulate ozone, GHGs, or persistent organic pollutants.

»  MEAs protecting resources that are under the jurisdiction of states, such as biodiversity or
the prevention of desertification: These agreements are mostly aimed at providing
incentives to those countries to preserve or protect the resources.

» MEAs regulating the international movement (or trade) of products that pose a risk to the
environment and human health: These agreements address threats such as trade in
hazardous waste and pesticides through a process of prior informed consent, and they can
interact with, and even be constrained by, the global trade law regime.

RELEVANT TREATIES PER TOPIC BXLL

GLOBAL COMMONS

e Climate change: UN Framework Convention on Climate Change”, Kyoto
Protocol, and Paris Agreement';

e Ozone layer: Vienna Convention for the Protection of the Ozone Layer'™
and Montreal Protocol, as amended",;

e Oceans: UN Convention on the Law of the Sea", Fish Stocks Agreement,
and Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter - the ‘London Convention™’;
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e Biological diversity: International Treaty on Plant Genetic Resources for
Food and Agriculture®', Convention on Biological Diversity?, Cartagena
Protocol?’, and Nagoya Protocol*;

e Fresh water: Convention on the Law of the Non-navigational Uses of
International Watercourses®;

e Desertification: UN Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification,
particularly in Africa®®;

e Wetlands: Convention on Wetlands of International Importance
especially as Waterfowl Habitat?*’;

e World heritage: World Heritage Convention®®;

e Persistent organic pollutants: Stockholm Convention on Persistent
organic Pollutants®;

e Mercury: Minamata Convention on Mercury®

e International trade in pesticides and chemicals: Rotterdam
Convention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade®;

e Trade and disposal of hazardous wastes: Basel Convention on the
Control of Transboundary Movements of Hazardous Wastes and Their
Disposal®;

Some MEAs specifically refer to threats to food security. The following sections address three key
areas: biological diversity, climate change, and chemicals and waste.

1. BIOLOGICAL DIVERSITY

Three main international instruments address the conservation and sustainable use of biodiversity
(biological diversity) in relation to the RtFN; these are the CBD, the ITPGRFA, and the UNCCD.
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The CBD is one of the three Rio Conventions, adopted in the Earth Summit in 1992. It departs from
the earlier approach to conservation, one centered on wildlife and protected areas, as it focuses on
the importance of genetic variability among and within species to resilient and healthy ecosystems.
The CBD pursues three objectives: the conservation of biodiversity, the sustainable use of its
components, and the fair and equitable sharing of benefits arising from genetic resources. State
Parties pursue these objectives largely through the elaboration of strategic plans, which guide and
inform the activities that may have an impact on biodiversity.

The Strategic Plan for Biodiversity 2011-2020 and its Aichi Biodiversity Targets, adopted under the
CBD, has been recognized as setting the global framework for priority actions on biodiversity.
Numerous SDGs are supportive of this strategic plan.*

The CBD’s preamble refers explicitly to the critical importance of conservation and sustainable use
of biological diversity for meeting the food needs of the growing world population.* It further
acknowledges “the close and traditional dependence of many indigenous and local communities
embodying traditional lifestyles on biological resources, and the desirability of sharing equitably
benefits arising from the use of traditional knowledge, innovations and practices relevant to the
conservation of biological diversity and the sustainable use of its components”**. The CBD also
recognizes “the vital role that women play in the conservation and sustainable use of biological
diversity and affirm[s] the need for the full participation of women at all levels of policy-making and
implementation for biological diversity conservation” ** . The CBD underscores the critical
importance of in situ biodiversity conservation, which for agricultural biodiversity means the
conservation of biodiversity in peasants’ fields.*

In Article 8 (j), the CBD establishes that each state shall “respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying traditional lifestyles
relevant for the conservation and sustainable use of biological diversity and promote their wider
application with the approval and involvement of the holders of such knowledge, innovations and
practices and encourage the equitable sharing of the benefits arising from the utilization of such
knowledge, innovations and practices”. Concerning the sustainable use of the components of
biological diversity, the Convention requires states to “protect and encourage customary use of
biological resources in accordance with traditional cultural practices that are compatible with

conservation or sustainable use requirements”.*®

In sum, the CBD protects the right to biodiversity of indigenous and local communities, including
farm communities, and guarantees appropriate access to seeds and other genetic resources as well
asto the protection of the traditional knowledge and practices of indigenous and local communities.
In practice, however, agriculture and food production have been treated mainly as a problem in the
context of the CBD, i.e., as a major driver of biodiversity loss. La Via Campesina and the International
Planning Committee for Food Sovereignty (IPC) as well as indigenous groups and several non-
governmental organizations (NGOs) have challenged this. They have pointed out the small-scale
food producers’ role as guardians of biodiversity, in particular through agroecological practices.
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The development of a new global biodiversity framework, originally planned to be adopted in 2020,
opens opportunities to include references to the RtFN and demands by small-scale food producers.*

The CBD has been widely ratified, with 196 Parties as of 2020. However, its provisions on benefit
sharing of genetic resources are controversial to some UN members, given their emphasis on trade
and intellectual property rights of corporations over plants and genetically modified seeds. The
importance of genetic resources for the realization of the RtFN is highlighted by the ITPGRFA.

Adopted under the auspices of the UN Food and Agriculture Organization in 2001, the ITPGRFA
recognizes the access to and use of plant genetic resources for food and agriculture as key elements
of food security. It is the most important international treaty relating to the recognition and
protection of peasants’ rights over seeds. The objectives of the treaty are the conservation and
sustainable use of plant genetic resources as well as the fair and equitable sharing of the benefits
arising from their use, in order to provide for sustainable agriculture and food security. In addition,
the ITPGRFA establishes a multilateral system to facilitate access to seeds and propagating
materials and to provide for fair and equitable sharing of the benefits thereof.

A key element of the treaty is the recognition of peasants’ rights over seeds.” It also seeks to “draw
attention to the unremunerated innovations of peasants that [are] seen as the foundation of all
modern plant breeding”.”' In Article 9, the Parties recognize “the enormous contribution that the
local and indigenous communities and peasants of all regions of the world, particularly those in the
centres of origin and crop diversity, have made and will continue to make for the conservation and
development of plant genetic resources which constitute the basis of food and agriculture
production throughout the world”. * Based on this fundamental past, present, and future
contribution by peasants, the treaty recognizes their right to “save, use, exchange and sell farm-
saved seed/propagating material”.*

To protect and fulfil these rights, the ITPGRFA requires states to protect “traditional knowledge
relevant to plant genetic resources for food and agriculture”*, and affirms the right of peasants to
“equitably participate in sharing benefits arising from the utilization of plant genetic resources for
food and agriculture”.® In addition, it guarantees their “right to participate in making decisions, at
the national level, on matters related to the conservation and sustainable use of plant genetic
resources for food and agriculture.”*®
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INTELLECTUAL PROPERTY RIGHTS PREVAIL OVER PEASANTS' L

RIGHTS

The implementation of peasants’ rights as guaranteed by Article 9 of the ITPGRFA
faces strong hurdles. In practice, intellectual property rights generally prevail
over peasants’ rights. The intellectual property system has undergone
considerable expansion in recent years, largely due to pressure from
industrialized countries, in favor of their industries. Their main argument has
centered on allowing plant breeders (often private companies) to recover their
investments in research, as a means to encourage innovation.*

At the same time, peasants’ rights have yet to be realized in practice.”® Intellectual
property rights thus run counter to peasants’ rights and erode their autonomy.
The 1991 International Union for the Protection of New Varieties (UPQV) is
particularly troubling in that it prohibits the sale of varieties derived from a
protected variety (Article 14.5) and prevents peasants from exchanging or selling
seeds from the harvest of protected varieties (Article 15). The UPOV obligates
states to use all the facilities available to implement these provisions.*

The increasingly widespread practice of sequencing the genome of plants,
animals and microorganisms and of digitizing them presents a new threat for
peasants’ and indigenous peoples’ rights over seeds. In combination with patents
on genetic sequences, so-called ‘digital sequence information’ or ‘DSI’ further
undermines the rights recognized by the ITPGRFA by extending intellectual
property rights to genetic information. Peasant or native seeds may contain
protected genetic sequences, thus obliging farmers to pay licensing fees and/or
fines to the patent holders.

It needs to be emphasized that thanks to pressure exerted by movements of peasants and other
smallholders, the governing body of the ITPGRFA has setin motion a process for the implementation
of Article 9. In 2017, it approved the creation of an ad hoc technical expert group on farmer’s rights
tasked with developing guidelines forimplementation, and in 2019, it renewed its mandate. Peasant
and indigenous peoples’ organizations are trying to seize this opportunity to push for the
development of voluntary guidelines for the implementation of peasants’ rights at national and
regional levels.

I1l.  UNITED NATIONS CONVENTION TO COMBAT DESERTIFICATION

The UNCCD is also of particular interest to FIAN’s work as it is the only legally binding international
agreement linking environment and development to sustainable land management.” The treaty
aims to combat desertification and mitigate the effects of drought, particularly in Africa.® An
important element of the convention is that states should “protect, promote and use in particular
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relevant traditional and local technology, knowledge, know-how and practices [...] with the
participation of local populations” to address desertification and drought.

Under the UNCCD, Parties may set national voluntary land degradation neutrality (LDN) targets, in
accordance with the Sustainable Development Goal 15.3.>*> Some Parties have specifically included
references to agroecology in their LDN targets. For example, among the countries FIAN works with,
Bolivia pledges to develop 300,000 hectares of new agricultural land by 2028, “using agroecological
management principles, sustainable irrigation, and promoting and supporting agrosilvopastoral
systems”.** Additionally, Cambodia aims, by 2030, to ensure that “ecosystems and their services are
maintained and enhanced by establishing 23,500 square kilometers of protected forest and 3,900
square kilometers of production forest; and restoring at least eight percent of degraded and
depressed protected areas, conservation areas, agroecosystems and forest ecosystems including

mangroves”.>

In 2019, at the fourteenth Conference of Parties (COP14)* in New Delhi, Parties committed to review
development policies, including land use policies and agricultural practices, “to promote ecological
regeneration on a large scale”. To this effect, Parties agreed to use the Tenure Guidelines as a key
reference “to control the effects of LDN measures on land tenure systems". This decision marks the
first time that the Tenure Guidelines are incorporated into a binding multilateral agreement.
However, while the decision clearly recognizes the need to protect tenure rights for strategies to
combat desertification and land degradation, its implementation framework places strong
emphasis on private finance.

THE TENURE GUIDELINES BOXL3

The Tenure Guidelines® were adopted by the UN Committee on World Food
Security (CFS) in 2012 with the overall goal of promoting national food security
for all and support the progressive realization of the RtFN. The VGGTs were
developed through an inclusive and participatory process, and they provide the
first international ‘soft law’ instrument focusing on the application of economic,
social and cultural rights in the governance of land, fisheries and forests. The
VGGTs are an important and politically legitimate reference to assess the actions
and omissions of states and international organizations, with respect to the way
they govern land, fisheries and forests in specific situations.*

2. CLIMATE CHANGE

As the Earth continues to heat up, the 2018 IPCC Special Report on Global Warming of 1.5 °C
forecasts a significant drop in available food and an increased risk to water supply in many parts of
the world.* Climate change exacerbates existing resource scarcity, pushing affected people to
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inevitably look for solutions to survive. This can include migrating within countries or crossing
borders to seek for food, water, and security in other states.

Climate change and the RtFN interact not only in relation to resource scarcity and displacement.
Emissions of GHGs are exacerbated by the industrial system for food production, which relies heavily
on fossil fuels, pesticides and synthetic fertilizers. At the same time, forest clearing for cattle-
ranching and deforestation for monocultures, such as palm oil, and unsustainable agricultural
practices, destroy important sources of carbon sinks and further exacerbate climate change.

Climate change is addressed by SDG 13 which commits States to “take urgent action to combat
climate change and its impact”.*® The SDG’s target 13.2 focusses specifically on the integration of
climate change measures into national policies, strategies, and planning, thereby opening
opportunities for integration with RtFN considerations. In 2019, the HLPF reviewed the SDG 13 in
depth. The UN Secretary-General reported to HLPF that “in 2017, greenhouse gas concentrations
reached new highs, with globally averaged mole fractions of CO2 at 405.5 parts per million (ppm),
up from 400.1 ppmin 2015, and at 146 per cent of pre-industrial levels”.* The HLPF concluded plainly
that “progress on combating climate change and its effects is falling far short of what is needed”.®?

The International Climate Change Regime is built on the United Nations Framework Convention on
Climate Change (UNFCCC). Numerous decisions, work programmes, and dialogues have enhanced
humanity’s understanding of the urgency and magnitude of the climate threat. Under the UNFCCC,
the Kyoto Protocol and the Paris Agreement establish building blocks to articulate international
climate cooperation and provide channels for the science policy interface. The following sections
examine some of these key building blocks.

I.  UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE

The threat of climate change for food security has been well known at least since the adoption of the
UNFCCC in 1992. This instrument is the cornerstone of the international community’s response to
climate change, and its Article 2% defines its objective as follows: “to achieve stabilization of
greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous
anthropogenic interference with the climate system”. The convention’s objective explicitly provides
that “such a level should be achieved within a time-frame sufficient [...] to ensure that food
production is not threatened”.

UNITED NATIONS CLIMATE CHANGE CONFERENCE OF THE BOXL4

PARTIES

The last UNFCCC COP25’s Chile Madrid Time for Action decision in December 2019
recognizes “the important advances made through the UNFCCC multilateral
process over the past 25 years”.® The same COP decision also “notes with
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concern the state of the climate system”, and re-emphasizes “with serious
concern the urgent need to address the significant gap between the aggregate
effect of Parties’ mitigation efforts [...] and the aggregate emission pathways”®
consistent with the Paris Agreement goals.

The UNFCCC provides a framework for cooperation to address climate change, including the
negotiation of protocols and other agreements. The UNFCCC sets up a governing body (COP),
empowered to take decisions to promote the agreement’s implementation. The UNFCCC has a
specific provision entitled ‘principles’, which includes the principle of sustainable development and
the principle of Common But Differentiated Responsibilities (CBDR) and respective capabilities.
According to this principle, Parties from industrialized countries should ‘take the lead’ in addressing
climate change. In that light, the UNFCCC emphasizes the importance of the transfer of financial and
technology resources by developed country Parties and the fact that economic and social
development and poverty eradication are the first and overriding priorities of the developing
country Parties.®®

The Parties to the UNFCCC have negotiated two legally binding agreements to further advance
towards the convention’s ultimate objective, namely the Kyoto Protocol adopted in 1997 and the
Paris Agreement adopted in 2015.

Under the Kyoto Protocol, Industrialized countries committed to binding targets for GHG emissions
reductions.®’ In the protocol’s first commitment period (2008-2012), these targets amount to an
average five percent emission reductions compared to 1990 levels. A second commitment period
(2012-2020), known as the Doha Amendment, has not entered into force. While some Parties applied
the Doha Amendment voluntarily, the Kyoto Protocol, while technically still in force, will largely
become non-operational after 2020. The Kyoto Protocol’s top-down approach, binding only
industrialized countries to specific targets, was abandoned by the 2015 Paris Agreement.

Negotiated ‘under the convention™®, the Paris Agreement recognizes “the fundamental priority of
safeguarding food security and ending hunger, and the particular vulnerabilities of food production
systems to the adverse impacts of climate change”.® The agreement establishes a global goal on
adaptation as well as a global temperature goal. The latter goal commits parties to hold the increase
in global average temperature to well below 2°C above pre-industrial levels, and pursue efforts to
limit the increase to 1.5°C. It also explicitly commits parties to increase the ability to adapt to the
adverse impacts of climate change and foster climate resilience and low GHG emissions
development, in a manner that does not threaten food production.” As of May 2020, 189 Parties
have ratified the Paris Agreement, out of 197 Parties to the convention.™
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CARBON MARKET MECHANISM BXL

The Kyoto Protocol created, among others, the Clean Development Mechanism
(CDM), which is a carbon market mechanism. The CDM has been criticized for
failing to provide for adequate human rights safeguards, resulting in human
rights violations, including forced displacement and the destruction of
livelihoods. The Paris Agreement establishes a mechanism that contributes to the
mitigation of GHG emissions and supports sustainable development, for use by
Parties on a voluntary basis (Sustainable Development Mechanism).” The
rationale of the carbon market include reducing emissions where it is cheaper to
do so, as well as involving the private sector in climate change mitigation.
Modalities and procedures for the carbon market were expected to be adopted
by COP25 in December 2019, but no agreement could be reached, thereby
pushing the agenda to COP26. One of the key points of the negotiations is
whether the mechanism will include human rights and environmental
safeguards, and a grievance mechanism open to affected communities.”

The UNFCCC, including its principles and processes, and the instruments under it, engage the RtFN
in direct and indirect ways. The following sections examine some of the mechanisms and processes
of the climate change regime for the RtFN.

Established in 1988, the IPCC, comprising 195 countries, conducts periodic assessments of the state
of climate science. The IPCC reports cover the “scientific, technical and socio-economic information
relevant to understanding the scientific basis of risk of human-induced climate change, its potential
impacts and options for adaptation and mitigation”.” The IPCC provides scientific input to inform
UNFCCC Parties in strengthening the global response to the threat of climate change.”

The IPCC has addressed food and agriculture in its most recent reports. In 2018, the IPCC issued a
special report assessing the impacts of 1.5 °C warming, including on food security, and identifying
populations at disproportionately higher risk of the adverse consequences of climate change,
including “some indigenous peoples, and local communities dependent on agricultural or coastal
livelihoods.”" However, women are not explicitly mentioned in the report as particularly vulnerable
to climate change. In the face of ecological calamities, women’s hardship and vulnerability worsens,
especially for rural women who are already carrying a double burden as primary family caregivers
and food producers.

In 2019, the IPCC produced two special reports, one of which focused on land, including food
security. The IPCC " notes that agriculture, forestry and other land use, make with 23 percent, a
significant contribution to the total GHG emissions. It also notes the role of land-based bio-
geophysical processes in carbon sequestration and highlights land degradation as a major cause of
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loss of biodiversity and ecosystem services. Moreover, the report identifies the ways in which climate
change is affecting food security, such as through the reduced nutritional value of food.”

The report quantifies the amount of GHGs that would be reduced from dietary change, as well as the
benefits that changed diets can have on health.” The report also outlines various adaptation and
mitigation options, including ‘proven agronomic measures’,* increased soil organic matter and
erosion control, reductions in nitrogen from fertilizers, and improved cropland and grazing
management, among others.*

The IPCC report notes that some GHG reduction measures can have adverse side effects for
adaptation and food security, such as bioenergy® and afforestation with species not suited to local
conditions.®* However, the IPCC also asserts that all future scenarios (‘assessed pathways’) that limit
warming to 1.5°C require large scale bioenergy.**

The IPCC notes that policies that address sustainable land management, climate change, and food
security in a coordinated manner will be more successful.® The study specifically highlights the
importance of involving the most vulnerable people in decision-making regarding response options
will improve governance.® It further notes that compatibility between specific land management
practices and socio-economic conditions, including land tenure and gender, is essential.*” The IPCC
highlights the importance of considering indigenous practices and communal tenure, which are
often based on local knowledge.®® Although the IPCC underscores the important role of land in the
climate system and how sustainably managed land resources can help to address climate change,
several problematic issues related to human rights (such as land concentration as well as just
redistribution of land and other natural resources) remain unresolved.

The key building block of the Paris Agreement’s mitigation architecture are NDCs. Each party must
prepare, communicate and maintain successive NDCs (to the agreement’s long-term temperature
goal) that it intends to achieve.® The NDCs typically discuss GHG reduction targets and specific
actions to support those targets. Parties are required to submit new NDCs every five years.* Each
Party’s successive NDC will represent a progression and reflect its highest possible ambition. In 2015,
in order to align NDC cycles, Parties agreed that they will submit new or updated NDCs in 2020.”'

The Paris Agreement establishes two other building blocks to strengthen NDCs, namely the Global
Stocktake and the Enhanced Transparency Framework for action and support. The Global Stocktake
will assess the collective progress towards achieving the Paris Agreement’s long-term goals. It will
take place in 2023 and every five years thereafter, and its outcome shall inform the Parties’
successive NDCs. Under the Enhanced Transparency Framework, each Party commits to providing
the information necessary to track progress made in implementing and achieving its NDC.

In the first round of submission of NDCs, most states include agriculture and/or land use within their

overall GHG target.** About half of the countries do not provide additional information about
concrete actions in agriculture to achieve these targets.” The level of detail describing the action
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varies, ranging from countries that only note the sector or subcategories (e.g., managed soil) to
comprehensive descriptions of policies, programs, or projects. Agroecology and related approaches
as climate change mitigation strategies are still poorly integrated and need to gain more attention
in the NDC revisions in 2020 and beyond. The following box contains illustrative examples:

BOX1.6

FOCUS AREAS IN NDCS FOR ADAPTATION AND MITIGATION ACTIONS

FISHERIES AND Y About 55 percent of countries mention fisheries and/or aquaculture
AQUACULTURI in their adaptation strategies, focusing on conservation of protected
areas, reduction of energy use, and improving technology
equipment.®*
>  For example, Guinea, among a few others, refers to agro-ecological
fish farming techniques to conserve and preserve fish-farming
products.®”®
> Anumber of countries (i.e., Ghana, Kenya, Liberia, Madagascar, and
Mauritius) also include climate-smart techniques in the fisheries
and/or aquaculture sector.”®

LAND USE. LAND-USI > One third of the countries mention for land use, land-use change and
CHANGE AND FORESTRY forestry mitigation policies and measures, either a target and/or
specific action.”
> Adaptation actions in forestry include protection and conservation
of existing forest areas as well as afforestation and reforestation
projects.” 30 countries also mention integrated systems such as
agroforestry in their activities.*

AGRICULTURE > Around two thirds of the NDCs include agriculture in their
adaptation measures. In their discussion of adaptation measures,
many countries discuss their plans to develop a NAP: 53 countries
mention at least one of the agriculture sectors as priority area for
adaptation or within their adaptation actions, including, for
example, Colombia, Guatemala, Kenya, Uganda, and Zambia.

> Most of these actions refer to water, soil, and plant management. A
few countries quantify these measures, such as Burkina Faso, which
specifies the amount of land on which organic fertilizer will be
applied.’”

) Many targets and actions lack sufficient detail to determine whether
they would be likely to successfully promote agroecology. One third
of all countries refer to wood and/or crop biomass as a source of
renewable energy when discussing mitigation measures.'

> Only over ten percent of the NDCs mention agroecology either

explicitly as an adaptation strategy mitigation to climate change or
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asanisolated approach.® Honduras, for example, has identified the
need to develop sustainable systems based on agroecology.'”?

> Around a quarter of the countries (including 40 percent of the LDCs)
refer to climate-smart agriculture (CSA) in their NDCs.'**

> Nine parties refer to both Climate Smart Agriculture and
agroecological approaches.'®

CLIMATE-SMART AGRICULTURE

While attention has increased on agroecology in the past years, other
‘approaches’ have also emerged, such as CSA. CSAis one of the 11 Corporate Areas
for Resource Mobilization under the Food and Agriculture Organization (FAO)’s
Strategic Objectives'®® and strongly promoted by the international agribusiness
as a way to secure sustainable food security under climate change. CSA, an
‘intentionally vague term’, allows “policy makers and private corporations to
borrow selectively from the repertoire of agroecology, while leaving the door
open for conventional practices couched in green packaging”'’. As the term
‘climate-smart’ was only loosely defined, synthetic fertilizers and large-scale
agriculture that are harmful to the environment and largely contribute to climate
change can be labeled as CSA initiatives.

CSA undermines resilient farming systems and threatens substantial human
rights. CSA as a climate strategy is highly contested and opposed by social
movements and civil society organizations (CSOs). This is why agroecology
advocates are weary and warn: “[w]here CSA fails, from the food sovereignty
perspective, is in its failure to embrace the more transformative elements of
agroecology and food sovereignty, such as justice, which are central to their

framing”.'%®

AGROECOLOGY: A KEY PROPOSAL TO REALIZE THE RIGHT TO
FOOD AND NUTRITION AND
REGENERATE NATURE

Agroecology'”, which used to be a term used only by a few, is now being

discussed in more spaces and by different actors, who, however, often do not
mean the same thing. Agroecology may be defined as a science, a set of practices,
and a social movement. At its core, agroecology promotes agricultural practices
that are environmentally sustainable and socially just. " Importantly, it is
embedded in the food sovereignty framework; it is political and transformative in
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its nature - despite the attempts by some actors to co-opt this term and devoid it
of meaning. Agroecology represents a sustainable alternative to the dominant
industrial agribusiness model and can help to reverse, for example, species loss
and genetic erosion. Agroecology and the realization of the RtFN as well as the
protection of the environment are closely linked. The promotion of agroecology
may be even understood as a human rights obligation of States.

Agroecology and the principles of the RtFN have a strong conceptual connection,
which was elaborated, among others, by the last two UN Special Rapporteurs on
the Right to Food, Olivier De Schutter and Hilal Elver. The realization of the RtFN,
especially for the most vulnerable groups in different countries and
environments, can be substantially supported through agroecology." In his 2015
report'?, De Schutter makes a strong call for transition towards agroecology. He
outlines that States should implement public policies supporting the adoption of
agroecological practices as part of their obligation to devote the maximum of
their available resources to the progressive realization of the RTFN. These policies
include national strategies for the realization of the RtFN, measures adopted in
the agricultural sector in national adaptation plans of action and in the list of
nationally appropriate mitigation actions.'

Environmental law contains various principles that require States to promote
agroecology as a way to protect the environment and mitigate climate change,
and therefore is a key component of the NDCs that state parties are required to
submit under the Paris Agreement. In 2019 Hilal Elver reinforced the arguments
in De Schutter’s report. She observes that a strong focus on monitoring and
accountability are needed, these being at the “core of the human rights-based
approach”, and that it is the “the responsibility of duty-bearers [...] to ensure
[that] sustainable agriculture and food systems can really enhance [food security

and nutrition]”."

Agroecology also effectively contributes to the realization of women'’s rights.
Women play a key role in the advancement of agroecology, as a key pillar of food
sovereignty. Additionally, there are inextricable linkages between the struggles
for feminism and agroecology. Several civil society actors and social movements
emphasize the importance of taking a feminist approach to the promotion of
agroecology and the realization of the RTFN as the way towards securing just and
sustainable food systems. ™™

In 2017, the UNFCCC COP23 decided to launch the Koronivia Joint Work on Agriculture."® This
decision builds on the various workshops on issues relating to agriculture that the Subsidiary Body
for Scientific and Technical Advice had organized since 2012. The COP’s 2017 decision directed the
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convention’s subsidiary bodies to address agricultural issues, taking into consideration the
vulnerabilities of agriculture to climate change and approaches to addressing food security.

The Koronivia work stream is taking place through a series of workshops and expert meetings, as
defined by the Koronivia Road Map."" Parties and observer organizations may submit their views on
these topics in advance of the workshops; these submissions are made publicly available.™
Admitted observers may also participate in the workshops.

In June 2019, the Secretariat organized two workshops on Methods and Approaches for Assessing
Adaptation, Adaptation Co-benefits and Resilience, and on Improved Soil Carbon, Soil Health and
Soil Fertility under Grassland and Cropland as well as Integrated Systems, including Water
Management. Environmental NGOs (ENGOs) submitted a joint paper on soil, which discusses
indicators for measuring sustainable agriculture and advocates for the development of policy
frameworks to encourage the transformation towards agroecology. An ENGO submission
regarding adaptation highlighted the importance of participation and agroecology, and how actions
to support these can be used as indicators to demonstrate adaptation and resilience.”™

Two workshops particularly relevant to the RtFN were planned to be scheduled in June 2020 but
were postponed due to the Covid-19 pandemic. These workshops would focus on Improved
Livestock Management Systems, including Agropastoral Production Systems and Others, and on
Socioeconomic and Food Security Dimensions of Climate Change in the Agricultural Sector.” The
COP26 is expected to consider the subsidiary bodies’ reports on these workshops as well as the
outcome of the Koronivia work and any next steps.

The planet is already experiencing the impacts of climate change. Sea level rise, draughts, mean-
temperature increases and other changes in climate patterns are affecting the enjoyment of RtFN.
While mitigation is a central element in the fight against climate change, adaptation measures are
also needed to respond to climate impacts and build resilience in society.

Developing countries have been at the forefrontin the push towards strengthened adaptation action
in the climate regime. In 2010, COP16 established the Cancun Adaptation Framework and the
Adaptation Committee. The COP decided that national adaptation plans (NAPs) would aid
developing countries in identifying medium and long-term adaptation needs and develop and
implementing strategies to address those needs."” To further strengthen this tool, the COP21in 2015
requested the Green Climate Fund to expedite support for the formulation and implementation of
NAPs.

Among FIAN sections, seed groups, and other countries where FIAN works, Brazil, Burkina Faso,
Cameroon, Colombia, Guatemala, Kenya, Paraguay, Sri Lanka, and Togo have submitted NAPs.'” In
addition, the UN Development Programme (UNDP) and FAO jointly coordinate the Integrating
Agriculture in NAPs agriculture programme which helps 11 developing countries (Colombia, Gambia,
Guatemala, Nepal, Kenya, the Philippines, Thailand, Uganda, Uruguay, Viet Nam and Zambia)
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identify and integrate climate adaptation measures into national planning in the agricultural
sector.™

The Paris Agreement defines a global goal on adaptation. This goal is to enhance adaptive capacity
and resilience and to reduce vulnerability, with a view to contributing to sustainable development.
The agreement articulates elements of a rights-based approach to adaptation, as follows:

Parties acknowledge that adaptation action should follow a country-driven, gender-responsive,
participatory and fully transparent approach, taking into consideration vulnerable groups,
communities and ecosystems, and should be based on and guided by the best available science and,
as appropriate, traditional knowledge, knowledge of indigenous peoples and local knowledge systems,
with a view to integrating adaptation into relevant socioeconomic and environmental policies and
actions, where appropriate.’

The Paris Agreement also provides that each “Party should, as appropriate, submit and update
periodically an adaptation communication, which may include its priorities, implementation and
support needs, plans and actions.” ' This adaptation communication may be submitted as a
component of, inter alia, a NDC or a NAP. Accordingly, civil society may scrutinize these adaptation
communications under the light of the RtFN.

3. CHEMICALS AND WASTE

Unlike other multilateral environmental regimes anchored in a general framework convention
followed by specific protocols and agreements, the chemicals landscape has evolved in a
fragmented and piecemeal fashion that includes MEAs and non-binding initiatives. In the absence of
a framework convention that could provide a platform for coherent governance and coordination,
in recent years multilateral efforts have focused on capturing synergies between relevant
conventions. The field, however, is still rather rudimentary in the face of thousands of industrial
chemicals and pesticides that industry produces every year. The chemical-by-chemical approach to
regulation is proving inadequate to address both the magnitude and risks posed by dangerous
substances. The precautionary principle has received lip service in this landscape.

In 2017, the Special Rapporteur on the Right to Food and the Special Rapporteur on Dangerous
Substances and Wastes reported that hazardous pesticides are a global human rights concern and
proposed the elaboration of a new instrument to phase them out.”” That instrument could address
the risks posed by a class of dangerous chemicals, rather than relying on the resource intensive and
time-consuming chemical-by-chemical approach. It could, for example, ban the export of hazardous
pesticides that are banned for use in the country of export. Neither the FAO nor the UN
Environmental Programme (UNEP), however, have taken up this proposal (yet), and they may not
do so in the absence of sustained civil society pressure. At this time, the Pesticide Action Network
(PAN), a global network of over 600 groups worldwide, is mobilizing a global campaign for a legally
binding instrument on highly hazardous pesticides.

The RtFN is directly impacted by hazardous chemicals and waste. Pesticides are particularly relevant
to the cultivation of food, and they may have serious adverse effects on human health. A number of
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instruments regulate hazardous substances, including pesticides, covered by the 1987 Montreal
Protocol on Substances that Deplete the Ozone Layer. This section explores the most relevant
instruments for the RtFN.

The 1989 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal was negotiated in response to the transfer of wastes from the industrialized north to
developing countries lacking the capacity to handle dangerous waste. The ‘Koko incident’ in Nigeria
in 1988 catalyzed international action: Italian businessmen illegally dumped over 2000 drums,
sacks, and containers full of hazardous wastes in a small fishing village in southern Nigeria.

The Basel Convention affirms the sovereign right to ban import of hazardous wastes, as it seeks to
protect human health and the environment from the adverse effects of wastes, as well as the
reduction of generation of waste and its disposal close to source. The Basel Convention rests on the
Prior Informed Consent procedure, whereby the state of export notifies relevant states (transit and
import) of a shipment of hazardous waste, and it does not allow export until consent has been
received from all relevant states. Transfer of waste that does not comply with this procedure is an
illegal act, which Parties undertake to criminalize and prosecute.

At the time of negotiations, the African Group sought a total ban on transfers of waste. It argued that
the developing world should not become the dumping ground of industrialized countries. The
convention, however, adopted a control procedure, not a ban. In response, the African Group in 1991
negotiated the Bamako Convention, which bans the import of hazardous waste into Africa.
Nevertheless, the 1995 Basel COP3 eventually adopted the Ban Amendment, which bans the transfer
of hazardous wastes from countries members of the Organization of Economic Cooperation and
Development to developing countries. Legal debates, as to the number of ratifications needed for
the amendment to enterinto force, delayed itsimplementation. A decision adopted at COP10in 2011
settled the legal interpretation question and enabled the entry into force of the amendment, which
ultimately happened in December 2019.

One of the key recent developments in the Basel Convention came about at COP14 in 2019, which
amended the convention to ban trade in certain plastics. Environmental and health problems
associated to plastics are on the rise, and production of plastics is expected to increase from 335
million tons in 2016 to 1,124 million tons in 2050. There is insufficient capacity for recycling plastic
products, and incineration of plastics creates toxic ash that contains dangerous dioxins.

Modelled on Basel’s prior informed consent procedure, the UNEP and the FAO began to apply it to
international trade in chemicals in 1989 on a voluntary basis. Subsequently, the UNEP and the FAO
mandated negotiations on a new instrument, which resulted in the 1998 Rotterdam Convention on
the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in
International Trade. The convention seeks to enable exchange of information to protect health and
the environment from hazardous chemicals and pesticides that enter international trade. It rests on
the prior informed consent procedure, whereby the state of export must not allow exports of
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covered chemicals and pesticides from its territory unless and until the state ofimport has expressed
its consent. The convention includes an annex (lll) with covered chemicals, pesticides, and
pesticides formulations.'” The COP, upon advice of the Chemical Review Committee (a subsidiary
body established by the Convention), can amend annex Ill to list (or delist) covered chemicals. The
Rotterdam COPs has adopted several amendments to include hazardous pesticides and pesticides
formulations in annex Ill, and so to subject them to its control procedures.

Certain pesticides are also persistent organic pollutants, which are a class of chemicals that remain
intact in the environment for long periods, become widely distributed geographically, accumulate
in the fatty tissue of humans and wildlife, and have harmful impacts on human health or on the
environment. In the 1990s, UNEP took the lead in assessing the impact of these pollutants and then
calling for negotiations. These efforts ultimately resulted in the 2001 Stockholm Convention on
Persistent Organic Pollutants, which seeks to protect human health and the environment from these
pollutants. The Convention establishes a rather complex regulatory scheme to inter alia ban or
restrict production, use, or releases of intentional and unintentional persistent organic pollutants.
Following the model of Rotterdam, the Stockholm Convention provides for detailed procedures for
the listing of new pollutants in its various annexes. To date, the Stockholm Convention controls
several pesticides, including DDT, endosulfan, pentachlorophenol, chlordane, lindane, and dieldrin,
among others.”*

The most recent MEA on chemicals is the 2013 Minamata Convention on Mercury. Also the result of
UNEP’s efforts, the Convention takes its name from the Japanese town of Minamata, where
thousands of villagers developed serious neurological disease after consuming fish and shellfish
contaminated with mercury. But that is not the only connection between the Convention and the
RtFN. The Convention’s preamble, for example, notes “the particular vulnerabilities of Arctic
ecosystems and indigenous communities because of the biomagnification of mercury and
contamination of traditional foods” and expresses “concern about indigenous communities more
generally with respect to the effects of mercury”™°. The Convention’s goal is to protect human health
and the environment from anthropogenic emissions and releases of mercury. Major highlights of the
Minamata Convention include control measures on emissions to air and on releases to land and
water, and the regulation of the informal sector of artisanal and small-scale gold mining.”' These
measures may have direct implications for cleaner soils and waters for food cultivation.

In June 2012, just prior to the start of the Rio+20 UN Conference on Sustainable Development, the
UNEP released its fifth edition of the Global Environmental Outlook (GEO-5). The report concludes
that the scientific evidence shows, earth systems are being pushed towards their biophysical limits.
Rio+20 responded to the science with the adoption of the Future We Want, which recognized that
the sound management of chemicals is crucial for the protection of human health and the
environment. The Future We Want also reaffirmed the goal of achieving the sound management of
chemicals by 2020, which had been proclaimed by heads of State from around the world at the 2002
World Summit on Sustainable Development.
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Certain SDGs are particularly relevant to chemicals and wastes. SDG3, for example, is to “[e]nsure
healthy lives and promote well-being for all at all ages”, and its Target 3.9 states, “[b]y 2030,
substantially reduce the number of deaths and illnesses from hazardous chemicals and air, water
and soil pollution and contamination”. Similarly, SDG12 is to “[e]nsure sustainable consumption and
production patterns,” and its Target 12.4 states, “[b]y 2020, achieve the environmentally sound
management of chemicals and all wastes throughout their life cycle, in accordance with agreed
international frameworks, and significantly reduce their release to air, water and soil in order to
minimize their adverse impacts on human health and the environment”.™ The international
community, however, is not on the path to achieving this objective, as detailed next.

The first Global Chemicals Outlook was published in February 2013 and assembled scientific,
technical and socio-economic information on the sound management of chemicals. In 2016, the UN
Environment Assembly (UNEA) mandated UNEP to elaborate a second outlook, which UNEP
released in April 2019. Global Chemicals Outlook Il found that the global goal to minimize adverse
impacts of chemicals and waste will not be achieved by 2020. Concerted advocacy by civil society
could push UNEA-5 to take action in response to the findings presented by the Global Chemicals
Outlook Il. Another relevant space at the international level for advocacy on global chemicals and
waste is the International Conference on Chemicals Management.

In 2006, the first International Conference on Chemicals Management (ICCM) was convened by UNEP
and other organizations to advance the 2020 goal that had been proclaimed in the Johannesburg
summit (see Rio+20 above). The conference produced the UN’s global non-binding chemicals multi-
stakeholder platform, the Strategic Approach to International Chemicals Management (SAICM). This
approach has advanced the knowledge of chemicals and identified gaps and emerging issues of
concern, including nanotechnology and highly hazardous pesticides.™ However, as the Global
Chemicals Outlook Il finds, the 2020 global goal will not be met. The Fifth International Conference
on Chemicals Management (now re-scheduled for July 2021 due to the novel Covid-19 pandemic) is
expected to take stock of this fact and propose a way forward for a global strategy on chemicals.
Elements of that debate include an enabling framework for coordination of the various international
agencies working on chemicals, such as the FAO, UNEP, World Health Organization (WHO), UNDP,
International Labour Organization (ILO) and several others.” They also include the opportunity to
link and create synergies between chemicals and waste and other international policy areas, such
as agriculture and food.™
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B. MONITORING COMPLIANCE UNDER MULTILATERAL ENVIRONMENTAL
AGREEMENTS

MEAs encourage compliance in a variety of ways, typically through non-confrontational, capacity
building-oriented mechanisms such as national implementation plans and reporting, monitoring,
and verification. Several MEAs also benefit from implementation and compliance mechanisms,
which are non-judicial bodies where Parties can bring complaints about individual cases of non-
compliance.” In most MEAs that have compliance mechanisms, they cannot be triggered by non-
state actors.

Implementation and compliance mechanisms can take certain actions in response to non-
compliance, such as providing advice or assistance to the party concerned, making
recommendations to the COP regarding the provision of financial and technical assistance,
technology transfer, training and other capacity building measures, or requesting or assisting the
party concerned to develop a compliance action plan. These measures can help Parties access the
support and assistance they may need to adequately implement the MEA. The rationale for this
approach is that non-compliance typically stems from a lack of financial or technical resources and
that compliance should be facilitated in a cooperative and non-confrontational manner.

The Aarhus Convention, which focuses on the right to information, participation, and access to
justice in environmental matters in Europe and Central Asia, establishes a compliance mechanism
that is open to communications from individuals and NGOs. The Escazi Agreement in Latin America
and the Caribbean establishes a similar non-compliance mechanism, but its modalities and
procedures, including whether it may accept communications from individuals or communities, are
to be established by its first COP upon its entry into force.

RELEVANT CIVIL SOCIETY NETWORKS IN THE ENVIRONMENTAL BOX1

AND CLIMATE SPACES

CLARA is a group of CSOs following the UNFCCC negotiations in the areas of
agriculture, forest, and land issues. CLARA has critiqued some of the fundamental
assumptions underlying climate policies, and it advocates for policies that
prioritize food security, protecting human rights, and protecting and restoring
natural ecosystems.”” CLARA has developed a joint position on how these issues
should be addressed. For example CLARA calls on UNFCCC parties to ensure food
security and human rights; free, prior and informed consent (FPIC) and full and
effective participation of indigenous peoples and local communities; stop
deforestation and degradation, and protect and restore degraded forests and
ecosystems; secure land rights, including collective land rights; count emissions
from the burning of biomass; reduce non-CO2 emissions from industrialized
agriculture systems, such as methane (CH4) and nitrous oxide (N20); implement
agro-ecological approaches for agricultural adaptation strategies; and scale-up
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of climate finance and address the particularly large gap in adaptation finance.
CLARA also calls on parties to avoid: the use of terrestrial carbon sinks to offset
fossil carbon emissions; unreliable accounting for soil carbon removals; harmful
geo-engineering experiments or large-scale land use for Bioenergy with Carbon
Capture and Storage; strategies that increase the risk of forced land acquisitions
from indigenous peoples and local communities; and counterproductive CSA
approaches.”®

The Human Rights & Climate Change Working Group brings together
environmental and human rights organizations that exchange information and
coordinate their activities to advance human rights, mainly in the climate
space.’ The working group and its partners prepare submissions, analyses,
interventions and publications on various issues concerning human rights and
climate, mainly in UNFCCC processes. It also organizes side events, conducts
advocacy, and enhances the understanding of how human rights and climate
action interact.

The ESCR-Net Advisory Group on Climate Justice* focuses on environmental
destruction and climate change as a threat to the enjoyment of economic, social
and cultural rights (ESCR). The network underlines that the meaningful
protection of human rights is essential to address the climate crisis. The ESCR-
Net is advancing a network-wide project on the environment and ESCR with a
priority focus on climate justice. Many of the 35 network members (social
movements and NGOs) across the world have joined the advisory group to lead
the network’s climate justice work. The group aims to deepen connections
among members interested to work together on climate; create the space for
mutual learning; develop a shared analysis of the structural factors driving the
climate crisis and their vision for solutions/alternatives; as well as coordinate
member led collective action.

The Geneva Climate Change Consultation Group (GeCCcO)** is an informal
roundtable for improved networking and coherence between NGOs working in
the field of human rights and climate change. GeCCco was launched in 2014 by
the Friedrich-Ebert-Stiftung, Earthjustice and Ciel. This platform offers exchange
opportunities on ongoing processes not only in relation to the UNFCCC COP, but
also to the Human Rights Council (HRC) and its Special Procedures.

The Climate Action Network (CAN)**2 is a worldwide network of over 1,300 NGOs
in more than 130 countries, working to promote government and individual
action to limit human-induced climate change to ecologically sustainable levels.
The network members aim to achieve this through information exchange and the
coordinated development of NGO strategy on international, regional, and
national climate issues.
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The Asia Europe People’s Forum (AEPF) Cluster on Climate Change and Just
Transition ** holds events that bring together activists and scholars for
collaborative campaigns towards systemic change. The AEPF initiates
collaborations of civil society in Asia and Europe by organizing People’s Forums.
The AEPF works in solidarity with key movements in the two regions. The Cluster
of Climate Change and Just Transition aims to develop relevant advocacies and
disseminate creative ideas.

The CBD Alliance'* is a network of 400 CSO members who are interested in the
Convention on Biological Diversity. The alliance aims to increase a general
understanding on relevantissues of the CBD and improve the cooperation among
different organizations that want to positively influence the CBD.

The International Planning Committee for Food Sovereignty (IPC) Working
Groups focus on a number of topics relevant for the environmental and climate
justice debate (i.e., agricultural biodiversity; agroecology; fisheries; indigenous
peoples; land, forest, waters, and territories). The IPC is an autonomous and self-
organized global platform of small-scale food producers and rural workers
organizations and grassroots/community-based social movements whose goal is
to advance the food sovereignty agenda at the global and regional level. The
platform counts more than 6,000 organizations and 300 millions of small-scale
producers who are self-organized through the IPC and share the principles and
the six pillars of food sovereignty as outlined in the Nyeleni 2007 Declaration and
synthesis report'.

PAN*¢is a network of over 600 participating NGOs, institutions and individuals in

over 90 countries working to replace the use of hazardous pesticides with
ecologically sound and socially just alternatives.
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Il.  INTERNATIONAL ENVIRONMENTAL PRINCIPLES

General principles play an influential role in the development of the field of international
environmental law. They have emerged from seminal UN declarations, such as the Declaration of
the United Nations Conference on the Human Environment™ (or 1972 Stockholm Declaration) and
the 1992 Rio Declaration on Environment and Development.'* Various MEAs also articulate these
general principles in varying forms. Courts and tribunals, including in the human rights sphere, refer
to these principles in determining the scope and content international obligations of States.

In 2017, France proposed a Global Pact for the Environment to codify these principles of
international environmental law. In the third and last session of the working group on the pact in
Nairobi in May 2019, States decided to elaborate a ‘political declaration’, meaning a non-binding
pact, to be adopted in the context of the fiftieth anniversary of the Stockholm Conference."® The
initiative, however, has not caught sufficient traction and its fate remains uncertain.

Some international environmental principles are particularly relevant to the interaction between
human rights and the environment. The Special Rapporteur on Human Rights and the Environment,
John Knox, concluded his mandate in 2018 with a set of framework that codify human rights
obligations in respect of a clean, safe, healthy and sustainable environment™. For example, he
articulated duties regarding the right to information, public participation and remedies in
environmental decision-making."'

The Knox Framework Principles do not include all principles of international environmental law that
may have particular relevance to human rights. For example, principles of intergenerational equity,
precaution, ‘polluter-pays’, and common but differentiated responsibilities are not included.
However, virtually allinternational environmental principles have some connection to human rights
and can be used to support agroecology.

The following charts identify ten relevant international environmental principles (including some

principles of the Knox Framework) and provide examples of the sources of these principles in
international environmental law and international human rights law, including the RtFN.
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BOX 21

HEALTHY ENVIRONMENT

INTERNATIONAL ENVIRONMENTAL LAW

“Man has the fundamental right to freedom,
equality and adequate conditions of life, in an
environment of a quality that permits a life of
dignity and well-being.”"™

“Climate change have a range of direct and

indirect implications for the effective
enjoyment of human rights.”"**
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INTERNATIONAL HUMAN RIGHTS LAW

“States should ensure a safe, clean, healthy and
sustainable environment in order to respect,
protect and fulfil human rights” and “States
should respect, protect and fulfil human rights
in order to ensure a safe, clean, healthy and
sustainable environment”.™*

Human rights obligations require states “to
adopt and implement legal frameworks to
protect against environmental harm that may
infringe on enjoyment of human rights; and [....]
to regulate private actors to protect against

such environmental harm”. '*®

Regional: African Charter: “All peoples have the

right to a general satisfactory environment”.'*

Right to a healthy environment under Inter-
American Human Rights System.”’

Adequate food implies the absence of toxic
substances. *® Peasants and others have the
right not to use or to be exposed to hazardous
substances or toxic chemicals, including
agrochemicals or agricultural or industrial
pollutants.”
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BOX 2.2

SUSTAINABLE DEVELOPMENT

INTERNATIONAL ENVIRONMENTAL LAW

SDGs'®°

Sustainable development that “meets the
needs of the present without compromising
the ability of future generations to meet their

own needs”.'®

“ ‘Sustainable use’ means the use of
components of biological diversity in a way and
at a rate that does not lead to the long-term
decline of biological diversity, thereby
maintaining its potential to meet the needs and
aspirations  of  present and future
generations.”'®

States and all those engaged in fisheries
management should adopt measures for the
long-term conservation and sustainable use of
fisheries resources and to secure the ecological
foundation for food production.'?

Spatial planning should take duly into account
the need to promote diversified sustainable
management of land, fisheries and forests,
including agro-ecological approaches and
sustainable intensification, and to meet the
challenges of climate change and food
security.'*

INTERNATIONAL HUMAN RIGHTS LAW

Sustainable
Social and

General Comment on
Development and Economic,
Cultural Rights

In defining the scope of ‘adequacy’, the CESCR
notes that “sustainability is intrinsically linked
to the notion of adequate food or food security,
implying food being accessible for both present
and future generations.”'®®

Governments have clear obligations “to take
reasonable and other measures to prevent
pollution and ecological degradation, to
promote conservation, and to secure an
ecologically sustainable development and use
of natural resources.”™®

International assistance is required to ensure
sustainable  development pathways in
developing countries and enable them to adapt
to now unavoidable climate change.'

Well-designed disaster risk reduction and
climate change initiatives that provide for the
full and effective participation of women can
advance substantive gender equality and the
empowerment of women, while ensuring that
sustainable development, disaster risk
reduction and climate change objectives are
achieved.®

BOX 23

DUTY TO PREVENT TRANSBOUNDARY HARM

INTERNATIONAL ENVIRONMENTAL LAW

Parties will not “take any deliberate measures
which might damage directly or indirectly the
cultural and natural heritage [...] situated on
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INTERNATIONAL HUMAN RIGHTS LAW

States should ensure their conduct as well as
the conduct of those corporations registered in
their territory do not harm right to food
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the territory of other States Parties”.'®*

Under customary international law, “[a] State
is [...] obliged to use all the means at its
disposal in order to avoid activities which take
place in its territory, or in any area under its
jurisdiction, causing significant damage to the

environment of another State”.'™

“Under the principles of international law, as
well as of the law of the United States, no State
has the right to use or permit the use of its
territory in such a manner as to cause injury by
fumes in or to the territory of another or the
properties or persons therein, when the case is
of serious consequence and the injury is

established by clear and convincing evidence.”
17

States have “the responsibility to ensure that
activities within their jurisdiction or control do
not cause damage to the environment of other
States or of areas beyond the limits of national

jurisdiction”.'

realization abroad.”™

States have legal obligations to refrain from
interfering with the enjoyment of human rights
in other countries."

States must desist from acts and omissions
that create a real risk of nullifying or impairing
the enjoyment of economic, social and cultural
rights extraterritorially. The responsibility of
States is engaged where such nullification or
impairment is a foreseeable result of their
conduct. Uncertainty about potential impacts
does not constitute justification for such
conduct."™

BOX24

INTERGENERATIONAL EQUITY

“The Parties shall protect the climate system
for the benefit of present and future
generations of humankind.”'™

These guidelines for securing sustainable
small-scale fisheries recognize the need for
responsible and sustainable use of aquatic
biodiversity and natural resources to meet the
developmental and environmental
requirements of present and future
generations. "’

The environment is not an abstraction but a
living space, the quality of life and the very
health of human beings, including the unborn
generations. The existence of the general
obligation of States to ensure that the activities
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“The dedication to future generations is visible
worldwide and across cultures. It is a universal
value shared amongst humanity.”'”

In defining the scope of ‘adequacy’, the CESCR
notes that “sustainability is intrinsically linked
to the notion of adequate food or food security,
implying food being accessible for both present

and future generations”.'®

Environmental degradation, climate change
and unsustainable development constitute
some of the most pressing and serious threats
to the ability of present and future generations
to enjoy the right to life.'®!



within their jurisdiction and control respect the
environment of other states or of areas beyond
national control is now part of the corpus of
international  law  relating to  the
environment.'®

BOX 25

COMMON BUT DIFFERENTIATED RESPONSIBILITIES

INTERNATIONAL ENVIRONMENTAL LAW

Developed countries have different
responsibilities  with  respect to the
anthropogenic causes of climate change, as
well as a different level of vulnerability to its
impacts. As a consequence, developed
countries should take the lead in combating
climate change and must give full
consideration to the specific needs and special
circumstances of developing countries,
especially those that are particularly
vulnerable to the adverse effects of climate
change.”®

Developed countries must provide financial
resources to assist particularly vulnerable
developing countries with the costs of
mitigation and adaptation measures to
address climate change.'®®

States shall cooperate in a spirit of global
partnership to conserve, protect and restore
the health and integrity of the Earth's
ecosystem. In view of the different
contributions to global environmental
degradation, States have common but
differentiated responsibilities. The developed
countries acknowledge the responsibility that
they bear in the international pursuit of
sustainable development in view of the
pressures their societies place on the global
environment and of the technologies and
financial resources they command.'*
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INTERNATIONAL HUMAN RIGHTS LAW

Must distinguish between states’ inability to
comply with their obligations to respect,
protect and fulfill the right to food, and a
general unwillingness to do so; States bear the
burden of proving that every effort has been
made to provide access to food.'*®

States are “obliged to take measures towards
the full realization of economic, social, and
cultural rights to the maximum extent of their

available resources”.'®®

States parties should take steps to respect the
enjoyment of the right to food in other
countries, to protect that right, to facilitate
access to food and to provide the necessary aid
when required. '’
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The CBDR principle is particularly important to the interaction between environment and RtFN,
given FIAN’s approach to prioritizing the rights and needs of marginalized groups. The principle of
CBDR closely relates to the principles of equity in general international law. In the Rio Declaration,
which embodied the first expression of this principle in international environmental law, CBDR refers
to instances where developed countries have contributed more to the environmental problem at
stake and have greater capacity to respond to the environmental challenge. Differential treatment
may consist of less stringent obligations (in timing or effort required), and/or international
assistance in terms of financing, capacity building, technology transfer, and other means of
implementation.

Under the UNFCCC, the Parties recognize that change in the earth’s climate is a common concern of
humankind and acknowledge that the global nature of climate change calls for the widest possible
cooperation by all countries, in accordance with their common but differentiated responsibilities
and respective capabilities. In addition, the convention provides that the extent to which developing
country Parties will effectively implement their commitments under the convention will depend on
financial assistance and technology transfer provided by developed country Parties. Moreover, the
convention explicitly states that “economic and social development and poverty eradication are the

first and overriding priorities for developing country Parties”.'®®

While CBDR is central to the UNFCCC, the Paris Agreement follows a bottoms-up approach whereby
each Party determines its contribution to the global temperature goal. The question of whether
there is still a place for CBDR in the Paris Agreement may surface in the Global Stocktake in 2023,
which will take place “in the light of equity and the best available science”'®. The CBDR includes
commitments for capacity building and financial and technology transfer.

BOX 26

PRECAUTIONARY PRINCIPLE

In case of doubt about the existence of an States parties should therefore ensure
environmental impact, although there were sustainable use of natural resources, develop
“no scientific evidence of the damage, the State and implement substantive environmental
shall adopt effective and timely measures of standards, conduct environmental impact
protection”.” assessments and consult with relevant States
about activities likely to have a significant
impact on the environment, provide
notification to other States concerned about
Where there are threats of serious or natural disasters and emergencies and
irreversible damage, the lack of full scientific cooperate with them, provide appropriate
certainty should not be used as a reason for access to information on environmental
postponing precautionary measures.' hazards and pay due regard to the
precautionary approach.'

Prevention should come before reparations.”
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BOX 2.7

ACCESS TO INFORMATION

INTERNATIONAL ENVIRONMENTAL LAW

“At the national level, each individual shall
have appropriate access to information
concerning the environment that is held by
public authorities, including information on
hazardous materials and activities in their
communities [...]. States shall facilitate and
encourage public awareness and participation

by making information widely available”.™*

Environmental impact assessment is a practice
that has become an obligation of general
international law."*®

INTERNATIONAL HUMAN RIGHTS LAW

The human right to freedom of expression
including the right to receive information.'®

Guiding Principles on Human Rights Impacts
Assessment of Trade and Investment
Agreements.”’

The FAO PANTHER framework.'®

“[A] human rights-based approach [...] includes
certain key principles: the need to enable
individuals to realize the right to take part in
the conduct of public affairs, the right to
freedom of expression, and the right to seek,
receive, and impart information, including in
relation to decision-making about policies on
realizing the right to adequate food.”"®

BOX28

PARTICIPATION IN GOVERNMENT DECISION-MAKING

INTERNATIONAL ENVIRONMENTAL LAW

“Environmental issues are best handled with
participation of all concerned citizens, at the
relevant level.” >
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INTERNATIONAL HUMAN RIGHTS LAW

The right to take part in public affairs.>”'

“Participation means that every person and all
peoples are entitled to active, free and
meaningful participationin and contribution to
decision-making  processes that affect
them.”2%2

FAO PANTHER framework.2®

“[A] human rights-based approach [...]
includes certain key principles: the need to
enable individuals to realize the right to take
partin the conduct of public affairs, the right to
freedom of expression, and the right to seek,
receive, and impart information, including in
relation to decision-making about policies on
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realizing the right to adequate food.”***

States shall consult and cooperate in good
faith with peasants and other people working
in rural areas.”®

BOX 29

REMEDY FOR ENVIRONMENTALHARM

INTERNATIONAL ENVIRONMENTAL LAW

“Effective access to judicial and administrative
proceedings, including redress and remedy,
shall be provided.”**®

INTERNATIONAL HUMAN RIGHTS LAW

“Accountability  requires  that elected
representatives, government officials and
other duty-bearers be held accountable for
their actions through judicial procedures or
other mechanisms, ensuring effective
remedies where rights are violated.”*’

States should adopt right to food framework
laws that include recourse measures as part of
accountability, and victims of violation of right
to food should have access to justice.?®®

Those who suffer human rights violations are
entitled to access effective remedies, including
for human rights violations related to climate
change.®

FAO PANTHER framework.?'°

BOX 210

INTERNATIONAL COOPERATION

INTERNATIONAL ENVIRONMENTAL LAW

“States shall cooperate in a spirit of global
partnership to conserve, protect and restore
the health and integrity of the Earth’s
ecosystem.”"

States shall co-operate on a global and
regional basis in formulating and elaborating
international rules, standards and
recommended practices and procedures for
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INTERNATIONAL HUMAN RIGHTS LAW, INCLUDING THE
RTFN SPECIFICALLY

Parties must “take steps, individually and
through international assistance and co-
operation, especially economic and technical,
to the maximum of its available resources, with
a view to achieving progressively the full
realization of the rights recognized in the
present Covenant by all appropriate means”*'®

“States parties should recognize the essential
role of international cooperation and comply
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the protection and preservation of the marine
environment?™

Developed countries have the obligation to
provide substantial financial resources and
other forms of support to assist affected
developing country Parties.””

Commitment of developed countries to take
the lead in climate mitigation.”™

States have a duty to cooperate to prevent
transboundary harm.**
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with their commitment to take joint and
separate action to achieve the full realization of
the right to adequate food [...] States parties
should, in international agreements whenever
relevant, ensure that the right to adequate food
is given due attention and consider the
development of further international legal
instruments to that end.”*"”

Extraterritorial obligations encompass
obligations of a global character that are set
out in the Charter of the United Nations and
human rights instruments to take action,
separately, and jointly through international
cooperation, to realize human rights
universally.”®



IV.  THE RELATIONSHIP BETWEEN HUMAN RIGHTS LAW AND
ENVIRONMENTAL LAW

Although international human rights law and environmental law have evolved in separate realms.
There are mutually reinforcing aspects of both regimes and each has begun to incorporate
principles, standards and concepts from the other.

A. ENVIRONMENTAL LAW INCORPORATING HUMAN RIGHTS

Environmental laws and policies increasingly include human rights protections, including specific
procedural rights such as access to information and access to justice. In that regard, human rights
mechanisms have highlighted the key role of human rights obligations in strengthening
environmental protection measures.

The HRC, for example, affirmed, “human rights obligations and commitments have the potential to
inform and strengthen international, regional and national policymaking in the area of
environmental protection” and urged States “to take human rights into consideration when
developing their environmental policies”.?® The UN CESCR urged State parties to implement
“strategies to combat global climate change that do not negatively affect the right to adequate food
and freedom from hunger, but rather promote sustainable agriculture, as required by Article 2 of the

United Nations Framework Convention on Climate Change”.*°

One key area where the influence of human rights on environmental laws is highly visible concerns
access rights. The rights of access to information, participation, and justice in environmental
matters find their roots in human rights as well as principles of democratic inclusion. Principle 10 of
the Rio Declaration enshrines these rights and declares that environmental issues are best handled
with the meaningful participation of the people concerned.””' Access rights have influenced the
trajectory of MEAs,** the adoption of international instruments specifically tailored to give them
effect (such as the Escazti Agreement in Latin America and the Caribbean and the Aarhus Convention
in Europe and Central Asia),** and the passing of numerous laws on access rights at the national
level.

A landmark in the reception of human rights by MEAs is to be found in the Paris Agreement.*** Its
preamble acknowledges that climate change is a common concern of humankind, and “Parties
should, when taking action to address climate change, respect, promote and consider their
respective obligations on human rights.”?** The function of human rights in the preamble of the Paris
Agreement is relevant to the actual implementation of its various constituent elements.?*® This
includes the agreement’s key building block for the reduction of GHG emissions: NDCs. In that
context, human rights obligations are relevant to the NDCs procedural and substantive dimensions.
On process, human rights call for NDCs to be prepared in a participatory and informed approach,
substantiating options, and accounting for the position of vulnerable groups in society. On
substance, human rights can help to determine the sufficiency of the NDC’s level of ambition.
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Another important dimension of the environmental law incorporating human rights can be found in
the recent work of the Special Rapporteur on Human Rights and the Environment. In 2018, the
Human Rights Council expanded the mandate’s reporting to include the UNGA. The Special
Rapporteur’sfirst report to the UNGA in September 2018 recommended that the Assembly recognize
the human right to a safe, clean, healthy, and sustainable environment.?”” The Special Rapporteur
has also focused on clarifying the content of the right, including not only its procedural dimensions
on access to information, participation, and justice, but also its substantive dimensions-- clean air,
a safe climate, clean water and adequate sanitation, healthy and sustainably produced food, non-
toxic environments in which to live, work, study and play, and healthy biodiversity and
ecosystems.?”® In March 2020, the Special Rapporteur presented a report on good practices of
environmental laws incorporating a rights-based approach to the Council.

Some environmental laws provide liability and compensation, thereby implicitly recognizing rights
to property and health.”*® For example, the Convention on Civil Liability for Oil Pollution refers to the
need to ensure that adequate compensation is available to persons who suffer damage caused by
pollution resulting from the escape or discharge of oil from a ship.?** The Convention provides that
owners, with some exceptions, shall be liable for any pollution caused by the ship, regardless of
fault.”

While environmental laws are increasingly receptive to rights-based approaches, much remains to
be done. Environmental agreements and processes could benefit from an explicit focus on the
drivers of environmental destruction, which are closely related to the causes of human rights
violations (such as the unequal distribution and control over resources). They could also be
strengthened by requiring states to address these root causes as part of their obligations in fulfilling
the objectives of the agreement.

In addition, international environmental law could be strengthened through an adoption of the
human rights distinction between rights holders, duty bearers, and third parties. This distinction
sets a clear framework for accountability, based on the distinct role of states and intergovernmental
institutions (duty bearers), communities and people (rights holders), and other actors, such as
corporations and philanthropic foundations (third parties). While the actions of other actors, such
as the private sector, have an enormous impact on the climate and the environment, their role in
addressing harm must be clearly embedded in public regulation, monitoring, and accountability.

Given the weaknesses in international environmental compliance mechanisms, international
environmental law could also benefit from lessons learned in human rights treaty bodies. For
example, individuals should be recognized the right to present communications that could trigger
the operation of implementation and compliance mechanisms.

B. HUMAN RIGHTS LAW ADDRESSING THE ENVIRONMENT AND CLIMATE
CHANGE

Although the fundamental texts of the UN Human Rights Framework, such as the UDHR, ICCPR, and
ICESCR, remain silent on nature and environmental issues, human rights bodies and mechanisms
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increasingly address the environmental dimensions of human rights, including the rights to life,
health, water, food, freedom from racial or gender discrimination, and the emerging right to a
healthy environment.

The humanrights field is also increasingly attentive to the transboundary dimension of international
environmental law. Indeed, much of international law concerning the environment relates to duties
of states regarding control over activities under their jurisdiction, with a view to preventing damage
to the environment of other states or to areas common to humanity, such as the oceans and the
atmosphere. In that sense, the transboundary dimension of the environmental field supports the
implementation of extra-territorial obligations in the human rights field.

The following sections provide an overview on how global human rights bodies and mechanisms
have approached environmental issues.

Over the past ten years, the UN HRC has increasingly engaged the inter-relations between human
rights, climate change and the environment. These resolutions, while not legally binding, express
the normative expectations of the international community. They can thus be used by civil society
in advocacy at the national and international levels. For example, the resolutions on climate change
(explored immediately below) influenced the UNFCCC COP to recognize the climate change and
human rights linkage, which in turn influenced the preamble language on human rights of the Paris
Agreement (examined above).

The HRC has issued a number of resolutions related to climate change, which typically note that the
right to food is one of the rights affected by climate change.?**> The resolutions also note the
connection between climate change, the right to food, and the specific theme that the resolution is
addressing.?*® Resolutions have also acknowledged the work of HRC experts addressing climate
change and food.***

Conversely, the HRC resolutions on the right to food over the past ten years have addressed the
relationship between food and climate change, noting the contribution of climate change to food
insecurity?® and also the threatened agricultural production caused by climate change.?** HRC
resolutions on the right to food have supported agroecology®*’ and agrobiology as a means of
tackling climate change and realizing the right to food.**®

In addition, an HRC resolution on the rights of the child also notes the connection between food and
climate change.”*

Special procedures of the HRC, a group of independent human rights experts, are tackling the links
between human rights and the environment, including the right to food. The Special Rapporteurs
on the Right to Food discuss climate change and the right to food in various reports**® and explicitly
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recognize they key role of agroecology in creating sustainable food systems.**' Reports of the Special
Rapporteur on Minority Issues also point to the impacts of climate change on food.**

The Special Rapporteur on Human Rights and the Environment is focusing on the international
recognition of the right to a healthy and sustainable environment. The Rapporteur called on the
Council and/or General Assembly to recognize this right.*** The Special Rapporteur is also
articulating the substantive components of the right to a healthy environment, including clean air,
a safe climate, access to safe water and adequate sanitation, healthy and sustainably produced
food, non-toxic environments in which to live, work, study and play, and healthy biodiversity and
ecosystems. For example, the Rapporteur’s 2019 report focuses on air pollution and notes the
impacts of air pollution on the right to food.***

This effort builds on the previous Environment Rapporteur’s reports addressing the human rights
obligations related to climate change. This work discusses the connection between climate and
food, such as the 2016 climate change report®* and the 2018 report on children’s rights and the
environment. ?*¢ Similarly, the Special Rapporteur’s 2017 report on biodiversity discusses the
connection between the environment and food.**” Following special rapporteurs and their work are
worth considering as well: Special Rapporteur on Hazardous Substances and Wastes®*, Special
Rapporteur on Health?*, Special Rapporteur on the Rights of Indigenous Peoples®°, Special

Rapporteur on the Human rights to Safe Drinking Water and Sanitation®'.

In the coming years, the Special Rapporteur will dedicate one of its reports to healthy and
sustainably produced food. This presents an important opportunity to advocate for agroecology as
aresponse to the climate and food crisis.

In 2017, the Special Rapporteur on the Right to Food and the Special Rapporteur on Hazardous
Substances and Wastes pointed in a report to the harmful impact of pesticides for the environment
as well as the adverse effects on the enjoyment of human rights, in particular the right to adequate
food and the right to health.” They emphasized the denials of the agroindustry of the hazards of
certain pesticides and proposed the elaboration of a new instrument to phase out highly hazardous
pesticides.

UN human rights treaty bodies are also examining the connections between food, the environment,
and the climate. The UN CESCR found that a healthy environment is an underlying determinant of
the right to health. In its concluding observations and lists of issues, the CESCR has mentioned
climate change impacts on rights more frequently.” Moreover, the CESCR has recommended that
Parties reduce GHG emissions and take measures to mitigate the adverse consequences of climate
change, which impact on the right to food and nutrition for indigenous peoples.*”

CESCR is currently drafting a General Comment on Sustainable Development and Economic, Social,

and Cultural Rights. The General Comment will provide guidance for addressing environmental
issues, such as considering environmental resource constraints in interpreting the maximum of a
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State’s available resources and progressive realization. The General Comment may also discuss
common but differentiated responsibilities, the protection of communities from harmful
conservation measures, the right to a healthy environment, and the rights of future generations.

The Convention on the Rights of the Child (CRC) specifically recognizes a child’s right to enjoy the
highest attainable standard of health in order to combat disease and malnutrition through, inter
alia, “the provision of adequate nutritious foods and clean drinking water, taking into consideration
the dangers and risks of environmental pollution”.?*® The Committee on the Rights of the Child
explains that, “States should take measures to address the dangers and risks that local
environmental pollution poses to children’s health”, and that States should “regulate and monitor
the environmental impact of business activities that may compromise children’s right to health,
food security and access to safe drinking water and sanitation”. The Committee also comments on
human rights duties concerning climate change, noting that Parties should “put children’s health

concerns at the centre of their climate change adaptation and mitigation strategies”.”*

The Committee on the Elimination of Discrimination against Women (CEDAW) recommended that
state parties ensure the inclusion of a gender perspective in decision-making related to climate
change, food security, and disaster response and risk reduction.?®® In 2016 CEDAW adopted General
Recommendation 34 on the rights of rural women. The Committee recommends that state parties
address, alleviate and mitigate “specific threats posed to rural women by climate change, natural
disasters, land and soil degradation, water pollution, droughts, floods, desertification, pesticides
and agrochemicals, extractive industries, monocultures, bio-piracy and the loss of biodiversity, in
particular agro-biodiversity”. The Committee also calls on Parties to ensure that “rural women enjoy

a safe, clean and healthy environment” .?*®

The Universal Periodic Review (UPR) is one of the key activities of the HRC. UPR recommendations
have also addressed the linkages between climate change, environment and the right to food. For
example, UPR has formulated these specific recommendations (emphasis added):

) toimprove access to food by adopting a national strategy to protect agriculture against the
effects of climate change and natural disasters,**

)  to seek technical assistance in implementing the right to food (and others) in relation to
climate change,*

) to continue to take into consideration the adverse impacts of climate change on people’s
access to food and clean water, particularly the most vulnerable sectors of society,”®

) toadopt along-term sustainable policy approach to crises such as climate change and food

security,*®** and,
) tocontinue and intensify programs aimed at mitigating climate change negative impacts on
food.***
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C. CORPORATE ACCOUNTABILITY

FIAN case work has made evident that RtFN violations connected to environmental destruction are
frequently produced, totally or partially, by corporations or linked to an economic model designed
to maximize corporate profit. Some of the most recent cases FIAN has been supporting in this regard
are in Matopiba (Uganda)***, Brumadinho (Brazil)**® and Posco®’.

The realization of the RtFN in the context of environmental and climate destruction requires that
states, individually or jointly, hold corporations accountable for environmental harm that impairs
people’s enjoyment of their RtFN. This imperative for accountability applies not only within the
State’s territory, but also beyond its borders in certain cases.”®® Similarly, states are obliged to adopt
measures to prevent corporate harm.

The allocation of liability to corporations violating (the technical term is ‘abusing’) human rights and
destroying the climate and the environment requires that states implement their obligation to
protect. This requires states to regulate and monitor corporate conduct, investigate alleged
violations, sanction perpetrators and ensure a remedy for the affected individuals or communities.

Furthermore, states must implement their obligation to respect. This includes, inter alia, the duty to
abstain from adopting legal frameworks that enable environmental and climate destruction as well
as the duty to abstain from any kind of complicity with corporations that abuse human rights and
the environment.

Regulatory measures adopted nationally or internationally to protect the people and the
environment from corporate violations (technically called abuses) require that states, nationally or
internationally, establish business responsibilities and enforcement measures. Such regulations
should have territorial and extraterritorial impact and provide joint liability for all businesses that
contributed to the environmental harm, along the value chain. Furthermore, regulatory measures
should also include preventive measures and effective sanctions in cases of abuse.

Responsibilities of non-state actors are more prominently developed in environmental law than in
the human rights field. These are based on a range of concepts, including stewardship and
accountability. For example, the Protocol on Water and Health (to the 1992 Convention on the
Protection and Use of Transboundary Watercourses and International Lakes) provides that as a
“counterpart to their rights and entitlements to water under private law and public law, natural and
legal persons and institutions, whether in the public sector or the private sector, should contribute
to the protection of the water environment and the conservation of water resources.”**

The SSF Guidelines provide that “all non-state actors including business enterprises related to or

affecting small-scale fisheries have a responsibility to respect human rights” .

The Tenure Guidelines include the same provision, underlining the need for states to ensure that
business actors - including those operating transnationally - respect human rights.?” Both sets of
guidelines further emphasize the responsibilities and duties that accompany tenure rights, and the
need for states and other actors to “support the long-term conservation and sustainable use of
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resources and the maintenance of the ecological foundation for food production” and for small-
scale fisheries to use “fishing practices that minimize harm to the aquatic environment and
associated species and support the sustainability of the resource”.*”

The Oslo Principles on Global Climate Change Obligations also outline the responsibilities of non-
state actors with respect to human rights and climate change.””

In the field of international human rights regulations on corporate accountability for human rights
and the environment are still very weak. In the UN Human rights system, these include the UN
Guiding Principles on Business and Human Rights (UNGPs)** and some general comments of treaty
bodies, which interpret human rights obligations of states under the human rights treaties to
regulate business. The most prominent General Comment (GC) is the GC 24 of the CESCR.*"®

A big sector of civil society has criticized the UNGPs due to their ambiguity, their voluntary character,
and consequent lack of enforceability and the fact that the third pillar on accountability rests on
grievance mechanisms, in which the companies are judge and party. The UNGPs have also been
criticized for their lack of specificity on access to remedy in the formal judicial system.

GC 24 of the CESCR?™ refers to environmental or climate-related issues in several paragraphs. For
example, the CESCR clarifies that “[t]here are also a large number of domestic laws designed to
protect specific economic, social and cultural rights, that apply directly to business entities, such as
in the areas of non-discrimination, health-care provision, education, the environment”.?”” The
CESCR also recalls that “[cJustomary international law also prohibits a State from allowing its
territory to be used to cause damage on the territory of another State, a requirement that has gained

particular relevance in international environmental law”.>"®

Following the demands of civil society organizations, the HRC created in 2014 an Open-Ended
Intergovernmental Working Group *”® mandated to elaborate an international legally binding
instrument to regulate, in international human rights law, the activities of transnational
corporations and other business enterprises. Civil society’s call to hold companies accountable for
environmental damage has been constant along the negotiations. The current treaty draft**° refers
to environmental rights (preamble), environmental remediation (Article 5.4 b), protection of
environmental and human rights defenders (Article 4.9), environmental and human rights impacts
assessments as preventive measures that business shall adopt as part of their human rights due
diligence (Article 5) and the obligation of business to report on the application of environmental
standards.

Even if the process of building up an international legal framework to hold transnational companies
and other business enterprises accountable for human rights violations and environmental harm is
stillincipient, thisis one of the new emerging areas in international law. Its progressive development
opens an opportunity to secure the effective protection of the RtFN. Simultaneously, making the
cases of corporate violations of human and environmental rights more visible is key to guide
standard-setting in the field, in order to strengthen the tools for protection of communities and
securing corporate accountability for abuses.
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D. THE RIGHTS OF NATURE AND MOTHER EARTH

Some scholars have argued that the protection of the environment requires a legal basis that goes
beyond the understanding of humans at the center.?® In 1972, Christopher Stone made the first
major proposal “to give legal rights to forest, oceans, rivers and other so-called natural objects’ in

the environment - indeed, to the natural environment as a whole” 2%

This idea has gained increasing acceptance in legislation®® and constitutions®** recognizing the
rights of non-humans. People’s summits have also elaborated on this idea, such as the Universal
Declaration of the Rights of Mother Earth resulting from the 2010 World People’s Conference on
Climate Change and the Rights of Mother Earth.?® National courts are also receptive to the rights of
nature and the rights of mother earth. In 2016 the Constitutional Court of Colombia ruled that the
Atrato River basin possesses rights to protection, conservation, maintenance, and restoration.
Another landmark development was the 2017 settlement between the Maori tribe and the
Government of New Zealand in respect of the legal personality of the Whanganui River.?*®

Therights of nature may be in some tension with the human-centered approach of human rights law
and of many international environmental laws.?®” The rights of nature may also be viewed in tension
with the principle of sovereignty over natural resources, a concept affirmed in both international
environmental law”® and international human rights law.?®® At the same time, the rights of nature
and mother earth may also synergize with human rights. It should come as no surprise that the
strongest proponents of this concept are indigenous peoples whose spiritual worldview is
integrated to their lands, territories and environments.

UNITED NATIONS DECLARATION ON THE RIGHTS OF PEASANTS ™

AND OTHER PEOPLE WORKING IN RURAL AREAS

The 2018 UNDROP **° could play a prominent role in combating escalating
environmental destruction and climate change. The UNDROP recognizes the
rights of peasants, small-scale farmers and fishers, pastoralists, landless people,
rural workers and other people working in the rural areas (hereafter: rural
communities in the international human rights system). These people represent
almost half of the world’s population and are among those who suffer most from
climate change impacts. The UNDROP increases the visibility of their human
rights that are already recognized in international law and those that are new
rights, such as the right to land, seeds, food sovereignty and compensation for
losses.”' Given the existing gender inequalities in the food production system,
peasant women and women working in rural areas suffer even greater hardship
from climate shocks. Their rights receive particular attention in the UNDROP.
Likewise, the UNDROP attributed importance to the collective nature of the
livelihoods of rural communities, pointing to the challenges rural communities
confront as a group. The UNDROP also provides protection to small-scale, family-
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owned farms against the pressures from large, agro-industrial farms and, as
important, from the devastating effects of climate change.

Moreover, agroecology is explicitly mentioned in the UNDROP, outlining that
“States shall stimulate sustainable production, including agroecological and
organic production, whenever possible” (Article 16.4), and “take measures aimed
at the conservation and sustainable use of land and other natural resources used
in their production, including through agroecology” (Article 17.7). The intrinsic
relationship of rural communities with their natural environment and the need of
their engagement in climate policy negotiations receives notably recognition in
the declaration. Against this backdrop, the UNDROP puts the pivotal convergence
of human rights and climate action in the right perspective.

UNITED NATIONS DECLARATION ON THE RIGHTS OF
INDIGENOUS PEOPLES

The 2007 UN Declaration on the Rights of Indigenous Peoples (UNDRIP)**? is the
most comprehensive international human rights instrument on the rights of
indigenous peoples. The UNDRIP emphasizes in particular indigenous people’s
participation in all decisions that affect their lives, reaffirms indigenous peoples’
right to self-determination and recognizes subsistence rights and rights to lands,
territories and resources. Due to their dependence upon and close relationship to
the environment and its resources, indigenous peoples are among the most
affected groups by environmental degradation and climate change. However,
they also play, in the same way as non-indigenous rural people, a central role in
combatting climate change through their traditional and sustainable land use
management practices and knowledge. Although international law has solidified
the existence of indigenous peoples’ rights, there is still space to develop and
enhance their rights, in particular given their vulnerability to climate-related
impacts and eco-destruction. The UNDROP, for example, has also recognized
indigenous peoples as rights-holders. Their inclusion further increases the
recognition of their rights and does not undermine the protection they enjoy
under the UNDRIP.
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that having a license or permit from government authorities does not always guarantee responsible behavior, and
should therefore not be used to automatically exempt a company from liability. For more information, please contact
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