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GENERAL COMMENT NO. 24 ON STATE OBLIGATIONS UNDER THE INTERNATIONAL COVENANT ON 

ECONOMIC, SOCIAL AND CULTURAL RIGHTS IN THE CONTEXT OF BUSINESS ACTIVITIES 

Analysis by FIAN International  

 

I. Introduction 

Building on its 2011 Statement on the obligations of States Parties regarding the corporate sector and 

economic, social and cultural rights (hereafter ESC rights), the UN Committee on Economic, Social and 

Cultural Rights (CESCR) released during its 61st session the General Comment No. 24 (hereafter GC 24) 

which intends to clarify States’ obligations under the International Covenant on Economic, Social and 

Cultural Rights (ICESCR) in the context of business activities. It’s a step further in the legal developments 

at the international level on the issue of human rights and business since the adoption of the UN Guiding 

Principles on Business and Human Rights endorsed in June 2011.  

The GC 24 represents an additional strong contribution to the recognition within international human 

rights law that States hold extraterritorial human rights obligations (ETOs), building on the past 

jurisprudence of the CESCR and of other Treaty Bodies. The GC 24 dedicates an entire section (Section III. 

C.) to detailing the content of these ETOs in the context of business activities. Although it does not go as 

far as the Maastricht Principles on the ETOs of States in the area of Economic, Social and Cultural Rights, 

some key elements of the Principles are reflected.  

I. The useful elements contained in the General Comment No. 24 

The scope of the GC 24 includes all business activities, whether purely domestic or transnational 

regardless of their ownership, size, sector, location and structure. It should be stressed that although the 

GC 24 deals with the conduct of businesses, it spells out the human rights obligations which States hold 

under the ICESCR. It therefore does not deal with the obligations of business entities directly, but 

however recognizes that in certain jurisdictions businesses can be held directly accountable for violations 

of economic, social and cultural rights (para. 4). 

The GC 24 clarifies that the obligation of non-discrimination under articles 2 and 3 of the ICESCR requires 

States to prohibit all forms of discrimination by business entities and take particular measures to protect 

those groups that are disproportionately affected by the adverse impact of business activities. In this 

sense, the GC 24 explicitly mentions “peasants, fisherfolk, people working in rural areas, women, 

children, people with disabilities, asylum seekers and undocumented migrants” (para. 8). Paragraph 9 of 

the GC 24 recommends States to particularly incorporate a gender perspective into all their measures to 

regulate businesses, also paying attention to the intersectionality and multiplicity of discriminations 

which certain segments of the population face (e.g. indigenous women and girls).  
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a. Obligation to respect 

Under their obligation to respect ESC rights in the context of business activities, States should not pursue 

any measures or policies, which favor the interests of business entities over the rights enshrined in the 

ICESCR. An example provided in the GC 24 is, for instance, when States order an eviction because of an 

investment project. The GC 24 reaffirms that States should respect the principle of free, prior and 

informed consent of indigenous peoples with respect to projects and investments which could affect 

their rights “including their land, territories and resources that they have traditionally owned, occupied 

or otherwise used or acquired”.   

An important point under this section of the GC 24 is the obligation for States to refrain from entering in 

trade or investment treaties, which might conflict with their human rights obligations (para. 13). The 

Committee here makes reference to art. 103 of the UN Charter which affirms the principle of the 

primacy of human rights over other types of agreements. The GC 24 also affirms the requirement for 

States to undertake human rights impact assessments prior to entering into such agreements (ibid.). 

With regards to Investor-State dispute settlement mechanisms which exist under such investment and 

trade treaties, the GC 24 states that such mechanisms should take human rights into account, when 

interpreting such treaties (ibid.).  

The GC 24 also outlines the extraterritorial aspect of States’ obligation to respect ESC rights in the 

context of the activities of businesses. This obligation requires States “to refrain from interfering directly 

or indirectly with the enjoyment of the Covenant rights by persons outside their territories” (para. 29). 

The obligation to refrain from indirect interference, which is also defined under principle 21 of the 

Maastricht Principles on ETOs, means, according to the GC 24 that States should “ensure that they do 

not obstruct another State from complying with its obligations under the Covenant” (ibid.). The GC 24 

highlights how this obligation is particularly relevant when States are negotiating and concluding trade 

and investment agreements or other types of agreements, which risk impairing the ability of the other 

State to comply with its human rights obligations (ibid.).  

 

b. Obligation to protect 

The GC 24 defines the obligation to protect as effectively preventing infringements of ESC rights by 

business entities, requiring States to take a series of different measures to regulate these actors and 

provide victims of corporate human rights abuses with effective justice and remedies. Paragraph 15 lists 

a number of measures, which States should take under this obligation: Imposing criminal and 

administrative sanctions against businesses which abuse the rights in the ICESCR (e.g. to withdraw 

business licenses or subsidies), enabling civil suits against businesses for affected communities and 

individuals to claim reparations. States also have a positive duty to adopt a legal framework requiring 

business entities to exercise human rights due diligence. It further clarifies that such due diligence 

requirements on businesses should identify, prevent and mitigate risks of abuses of ESC rights 

throughout their entire supply chain, including their subcontractors, suppliers, franchises, or other 

business partners.   



 

The GC 24 does not, however, develop on the duty of care, more commonly known in common law 

systems. The duty of care is a legal obligation of reasonable care for businesses when they conduct 

activities, which can foreseeably harm others.  

The GC 24 clearly stipulates that the obligation to protect ESC rights may require “direct regulation and 

intervention”, such as establishing a minimum wage, controlling housing prices, restricting the 

advertising and marketing of certain goods to protect the right to health and the right to food and 

nutrition (para. 19).  

The GC 24, however, comes short with regards to human rights impact assessments (HRIA) by making 

these a requirement for businesses, despite social movements and communities strongly pointing to the 

risks of manipulation of the results of HRIA which exist when these are not undertaken by an 

independent institution or in a transparent and participatory manner. Because of the same risks, 

consultations with potentially affected communities and the requirement to obtain the free, prior and 

informed consent of indigenous communities should not be understood as a requirement for 

businesses, as paragraph 17 eludes to.  

The privatization of goods and services, which are necessary for the enjoyment of ESC rights is raised as 

a concern by the GC 24 in paragraph 21. Privatization can result in such goods and services being less 

affordable or of lesser quality. It can also “result in excluding certain groups that have been historically 

marginalized” (para. 22). Therefore, the GC 24 recommends States to “retain at all times the obligation 

to regulate private actors to ensure that the services they provide are accessible to all, are adequate, are 

regularly assessed” (ibid.). Because of the lack of accountability, which results from privatization, the GC 

24 further recommends states to ensure the right of people to participate in decisions involving the 

provision of such goods and services.    

The GC 24’s definition of the ETO to protect “extends to any business entities over which States Parties 

may exercise control” (para. 30), whereas the Maastricht Principles refer to business enterprises which 

States are in a “position to regulate”. The GC 24 specifies that this includes “corporations that are 

domiciled in their territory and/or jurisdiction: this includes corporations incorporated under their laws, 

or which have their statutory seat, central administration or principal place of business on their national 

territory” (para. 31). This relatively seemingly thorough definition misses out several elements of the 

Maastricht Principle 25, such as if the enterprise holds the “nationality” of the State concerned, if there 

is a “reasonable link between the State concerned and the conduct it seeks to regulate” and that States 

must exercise universal jurisdiction when conduct by a business enterprise constitutes a violation of a 

peremptory norm of international law (e.g. torture, slavery, racial discrimination).   

 

c. Obligation to fulfill 

The obligation to fulfill ESC rights can require in certain cases the direct provision of the goods and 

services necessary for the enjoyment of such rights, the GC 24 reiterates (para. 23). In the context of 

business activities, this requires States to mobilize resources by enforcing progressive taxation schemes 

(ibid.). The GC 24 recognizes that States’ obligation to fulfill the rights enshrined in the ICESCR in the 



 

context of business activities have close implications on their policy decisions in many different areas 

such as trade, investment, taxation but also intellectual property (para. 24).  Paragraph 24 of the GC 24 

clearly stipulates that to this effect, States must ensure that intellectual property rights do not deny or 

restrict people’s access to seeds which are essential for the realization of the right to food and nutrition. 

Tax avoidance and tax evasion by business enterprises, and more generally States’ corporate tax 

policies, are mentioned in the GC 24 under the ETO to fulfill (para. 37). This obligation requires States to 

contribute to creating an international environment that enables for the realization and fulfillment of 

ESC rights. The GC 24 acknowledges that “lowering the rates of corporate taxes with a sole view to 

attracting investors encourages a race to the bottom that ultimately undermines the ability of all States 

to mobilize resources domestically to realize Covenant rights” (ibid.). Such policies by States are 

considered by the CESCR as inconsistent with the obligations of States under the ICESCR (ibid.).   

International cooperation and assistance is an obligation for States as a means of fulfilling ESC rights. 

The GC 24 emphasizes that international cooperation is required in order for effective accountability of 

business enterprises and access to remedy in cases of human rights abuses by businesses, which have a 

transnational character. The GC 24 further welcomes in paragraph 35 “efforts at the adoption of 

international instruments that could strengthen the duty of States to cooperate in order to improve 

accountability and access to remedies for victims of violations of Covenant rights in transnational 

cases”. This sends a strong signal to States to pursue efforts in the ongoing negotiations within the 

Human Rights Council towards the adoption of a legally binding instrument on transnational 

corporations and other business enterprises with respect to human rights which will have international 

cooperation as one of its fundamental components.  

d. Access to justice and remedies 

As part of their obligation to protect ESC rights in the context of business activities, States have to put in 

place effective monitoring, investigation and accountability mechanisms to ensure access to judicial 

remedies (para. 38). The GC 24 highlights the importance of ensuring corporate accountability through 

independent and impartial judicial bodies, stressing that other means of accountability will always be 

ineffective if they are not complemented by judicial remedies. Remedies shall be available, effective and 

expeditious to put an end to the violation and to provide reparation, which includes restitution, 

compensation, rehabilitation, satisfaction and guarantees of non-repetition (para. 41). Non-repetition 

may require States to review and improve their legislation and policies which have not been effective in 

preventing abuses.  

The GC 24 importantly deals with the different barriers and obstacles, which individuals and 

communities face when trying to access justice. Parent companies are able to escape liability for the acts 

of their subsidiaries by hiding behind the “corporate veil” although they can obviously influence the 

conduct of their subsidiaries. The lack of legal aid, public interest litigations, human rights-related class 

actions or other collective redress mechanisms represent financial barriers by making legal claims 

financially inaccessible to victims. Putting the burden of proof on victims, meaning the duty for victims 

to prove the business’ responsibility in the abuse during legal claims, represents a barrier for victims to 



 

access remedies if information lies exclusively with the business. Shifting the burden of proof on 

businesses should be considered by States according to the GC 24 (para. 45).  

States should take particular measures in order to ensure the access to effective justice for indigenous 

peoples, as they may face additional barriers. The GC 24 calls States to ensure that courts use 

indigenous languages or provide interpreters. Court officials should also be trained on indigenous 

history, legal traditions and customs. In addition, customary laws, traditions and practices of indigenous 

peoples, as for instance “customary ownership over their land and nutritional resources”, should be 

recognized in judicial proceedings (para. 52).    

The GC 24 points to the particular barriers, which affected individuals and communities face during cases 

of transnational corporate abuses. An example of these specific barriers mentioned in the GC 24 (paras. 

43, 44) is the doctrine of forum non conveniens used by States to decline exercising jurisdiction on a 

legal case when they believe another jurisdiction is available to the victims. Establishing the causal link 

between the conduct of the business in one jurisdiction and the abuse which occurred in another 

jurisdiction represents an additional challenge for the victims. The lack of mutual legal assistance for the 

collection of evidence and the enforcement of judicial decisions can seriously impede justice. 

Therefore, the GC 24 is very clear in recalling States their obligation to take the necessary steps to 

address all these “substantive, procedural and practical barriers to remedies” in order to ensure the 

right to effective remedy and reparation (para. 44).  

The GC 24 points States to the challenges, which human rights defenders, such as “trade union leaders, 

leaders of peasant movements, indigenous leaders and anti-corruption activists” face (para. 48). States 

should take all the necessary measures to protect them (ibid.).    

The lack of trainings and capacity buildings for members of the judiciaries can hinder victims’ access to 

remedies. The General Comment therefore recommends States to ensure that the judiciary is well 

informed about the State’s obligations under the ICESCR in the context of business activities. The GC 24 

recalls that all bodies of the State (e.g. government branches and agencies, law enforcement agencies, 

the judiciary) are bound by the obligations under the ICESCR.  

 

II. Problematic aspects of the general comment  

There are, however, some important issues which are either not raised by the GC 24 or which are 

problematic. These could be perhaps further clarified in the treaty on transnational corporations and 

other business enterprises with respect to human rights which is currently being negotiated. The 

following section points to some of these problematic aspects.  

a. Non-judicial remedies 

With regards to non-judicial remedies (paras. 53-57), the GC 24 does not recommend States to 

guarantee safeguards against the existing dangers of such remedial mechanisms. Company-level 

grievance mechanisms, in particular, create power asymmetries between those seeking grievance and 

the company. In addition, businesses have used company-level grievance mechanisms strategically to 



 

avoid affected people from taking legal action, for example, by requiring those accepting such grievance 

mechanisms to refrain from taking other legal proceedings. The GC 24 therefore misses out on calling on 

States to take all the necessary measures to avoid that these remedy mechanisms hinder affected 

individual’s and communities’ access to justice.  

b. The role of businesses in realizing economic, social and cultural rights 

The GC 24, in several parts (paras. 5 and 23), praises the role that businesses play in the realization of 

ESC rights, for ex. how corporations can comply with their human rights obligations and contribute to 

realizing the Covenant rights. These statements raise concerns in the current context where the 

corporate sector is gaining increasing access to governance spaces and decision-making processes, via 

for instance multistakeholder platforms and public-private partnerships without any democratic 

legitimacy. While the GC 24 and obligations under the Covenant can have obvious implications for 

business enterprises, this does not mean that they hold human rights obligations under the Covenant, 

but rather that States have to impose obligations to these actors under their domestic laws.  

c. International organizations 

The GC 24 omits to recall that States’ obligations under the ICESCR do not cease when acting within 

international organizations. Business’ impact on the Covenant rights can often stem from decisions 

taken by States within international organizations, as for instance large-scale development projects 

financed by international financial institutions (IFIs) or free trade and investment agreements 

negotiated by regional intergovernmental organizations. Maastricht Principle 15 could provide guidance 

on this particular point: “A State that transfers competences to, or participates in, an international 

organization must take all reasonable steps to ensure that the relevant organization acts consistently 

with the international human rights obligation of that State”.  

d. Obligation to fulfill 

The framing of the obligation to fulfill (paras. 23-24) is problematic in some parts of the GC 24. This 

obligation does not require States to seek “business cooperation and support to implement the 

Covenant rights” or to direct “the efforts of business entities towards the fulfillment of Covenant rights”. 

Instead, the obligation to fulfill should be understood as the duty to adopt all needed measures, 

including direct provision, to ensure effective access availability, adequacy, affordability to the goods and 

services underlying Covenant Rights, especially for the most marginalized and disadvantaged. It should 

not be about facilitating “windows of opportunities” in order for businesses to realize the Covenant 

rights.  

 

III. The importance of the use of the General Comment as a tool for struggle 

The GC 24 represents a tool for civil society to hold governments accountable for the human rights 

violations and abuses resulting from business activities by providing them with a clear framework on 

State’s existing human rights obligations in this context. For example, it will inform civil society when 

preparing parallel or shadow reports during the periodic review by the CESCR of State parties’ 



 

compliance with the ICESCR, by speaking to State’s obligations included in the General Comment, and 

also during the national monitoring of the CESCR’s Concluding Observations or recommendations made 

to the respective State.  

Finally, this GC can also play a key role in informing and serving as an authoritative framework for legal 

developments at the national, regional and global level on regulation of business enterprises. In these 

recent years, several States have been developing laws on TNC parent company – and more generally 

corporate – due diligence and accountability. Civil society can use the GC to demand for stronger laws in 

this area. Another example is the current negotiations on an international legally binding instrument on 

transnational corporations and other business enterprises with respect to human rights. Here again, the 

GC could serve as an authoritative basis and yardstick for such future international legal developments.    

 


