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Heidelberg (Germany), L9 December 2Ot4

Right Honourable Prime Mín¡ster,

FIAN lnternational ís an international human rights organization working for the worldwide
implementation of the human right to adequate food. FIAN has consultative status with the
Economic and Social Council of the United Nat¡ons (ECOSOC). The lnternationalSecretariat of FIAN ¡s

based ín Heidelberg, Germany and Geneva, Switzerland.

ln my role as Secretary General of FIAN lnternational, I am writing to you in relation to the situation
of devastating floods and subsequent erosion threatening every year the livelihoods of more than
3000 families in Holiya, Betahani, Gangapur, Fatepur, Mataiya and Bankatti Village Development
Committees (VDCs) in Banke district, Nepal. Problems of inundation, flooding, soil erosion and

deposition of sand are largely due to the construction of the Laxmanpur barrage and the Kalkwala
Afflux Bund constructed by the Government of lndia in 1985 and 2000 respectively.

The communities affected by the flood are facing hunger, malnutrition, starvation, water-borne
diseases including health and sanitation problems during and after the inundation period. Most of
the farmers are affected by a severe decline in soil fertility (due to waterlogging) and subsequent
decline in yield and income. Especially male members of the communities are forced to migrate and
take up labor works in lndian cities for supporting livelihoods of their families back home.

Nepal is a state party to the lnternational Covenant on Economic, Social and Cultural Rights and duty-
bound under international law to fulfil its people's right to food and nutrítion. The Government of
Nepal has to distribute food items directly to victims of natural and human-made disasters who are
unable to access adequate food by themselves, and has to take action to develop and implement
short and long-term rehabilitation plans and programs which allow. people to recover their capacity
to feed themselves and guarantee adequate nutritionl. The affected people have to get proper
rehabilitation - agricultural lands, employment opportun¡ties and other social welfare schemes - so

that they will be able to enjoy theír right to food and nutrition also in the future.
The Natural Calamity (Relief) Act, enacted by the Government of Nepal in 1982, has so far not been
implemented effectively; thereby the Government of Nepal is violating its citizen's right to food and
water, as well as the right to an adequate standard of living (Art. 11 lnternational Covenant on

l For guidance on how to apply human rights standards in efforts to address this situation, kindly look at:
Guiding principles on extreme poverty and human rights, 55 75 to 80; adopted by the Human Rights Council by consensus

on September 27rh 20L2, in resolution 21l11;
http://www.ohchr.orglDocuments/Pu blications/OHCH R_ExtremePovertya ndHu manRights_EN.pdf
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Economic, Social and Cultural Rights). The failure to act has also violated the Nepalese constitution
whích states that "Every citizen has the right to food sovereignty as provided for in the law"
(Art.L8.3). ln the judicial decision of 19 May 2010, the Supreme Court has underlined this obligatíon
of the Government of Nepal by recognizing the right of everyone to adequate food included in the
lnterim Constitution of 2OO7 and clarified by a Supreme Court interim order in September 2008.

Furthermore, the Government of Nepal has failed in complying with its obligation to protect its
citizens by not effectively coordinating with the lndian Government urging it to comply with its

extraterritorial obligations under internatíonal law and with the existent agreements and treaties
between the two countries. lndia is duty-bound under international law to respect people's right to
adequate food. This obligation applies also for areas beyond lndia's borders. The state of
international human rights law on obligations beyond borders was summarized in the Maastricht
Principles on Extraterritorial Obligations of States in the area of Economic, Socialand Cultural Rights,

2OI22. Principles 383 and 39a are of particular relevance, making reference to remedy and reparation
mechanisms and to ¡nterstate complaint mechanisms respectively.

Concern with regard to lndia's Extra-territorial State Obligations has been expressed by the UN

Committee on the Elimination of All Forms of Discrimination Against Women in particular with
regard to the impact on the livelihood of women. The Committee has reaffirmed that the State party

must ensure that the acts of persons under its effective control do not result in violations of the
Convention and recommends adopting adequate measures to prevent or remedy their loss

livelihood, housing and food security.s
It is positive that as an outcome of the Third Meeting of the Nepal-lndia Joint Committee on Water
Resources (JCWR) lndia expressed its readiness to implement the detailed proposal regarding

opening of two water passing draînages at Kalkwala Afflux. One flood-gate (drainage) has already

2 The Maastricht Principles constitute an international expert op¡nion, restating human rights law on ETOs. The Maastr¡cht
Principles were issued on 28 September 2011 by 40 international law experts from all regions of the world, including current
and former members of international human rights treaty bodies, regional human rights bodies, as well as former and

current Special Rapporteurs of the Un¡ted Nations Human Rights Council. The Maastricht Pr¡nciples do not purport to
establish new elements of human rights law. Rather, the Maastricht Principles clarify extraterritorialobligations of States on

the basis of standing international law. Please see the principles under:
http://www.etoconsortiu m.o rg/nc/en/librarylmaastricht-principles/?tx_drblob_pi1%5BdownloadUid%5D=23
3 Principle 38: Effective remedies and reparation: Remedies, to be effective, must be capable of leading to a prompt,
thorough and impartial investigation; cessat¡on of the v¡olat¡on if it is ongoing; and adequate reparation, including, as

necessary, rest¡tut¡on, compensat¡on, sat¡sfaction, rehabilitation and guarantees of non-repetition. To avoid irreparable
harm, interim measures must be available and States must respect the indication of inter¡m measures by a competent
judicial or quasi-judicial body. Victims have the right to truth about the facts and circumstances surrounding the violations,
which should also be disclosed to the public, provided that it causes no further harm to the victim. lbid.
a Principle 39: lnter-State complaints mechanisms: States should avail themselves of, and cooperate with, ¡nter-State

complaints mechanisms, including human rights mechanisms, to ensure reparation for any violation of an extraterritorial
obligation relating to economic, social and cultural rights. (...) lbid.
s The Committee on the Elimination of Discrimination against Women, in its Concluding Observations on the combined
fourth and fifth periodic reports of lndia, dated 18th July 20L4, recommends with regard to "Extra-territorial State

Obligations: 14 (...) The Committee is further concerned with the ¡mpact on women, including in Nepal, of infrastructure
projects such as the Lakshmanpur dam project, including their displacement, loss of livelihood, housing, and food security
as a result of the subsequent floods.15.The Committee reaffirms that the State party must ensure that the acts of persons

under its effective control do not result in violations of the Convention, including those of national corporations operating
extraterritorially, and that its extraterritorial obligations extend to their actions affecting human rights, regardless of
whether the affected persons are located on its territory, as indicated in the Committee's General Recommendations
number 28 (2010) and 30 (2013). Accordingly it recommends that the State party: (...) (b) Adopt all necessary measures

including an impact assessment on the effects of the Lakshmanpur dam project on women in Nepal, and ensure that
adequate measures are adopted, including to prevent or remedy their loss livelihood, housing and food security, and
provide adequate compensation whenever their rights have been violated."



been constructed by lndia in 2010, but the gate had remained blocked during most of the monsoon
periods.

ln February 2012 the Government of lndia had announced a budget for the construction of a 5 km

embankment at one side of the Rapti River in Holiya VDC, bordering to lndia. However,

implementation is yet to happen. Moreover, there are fears that such construction on one side might
encourage cutt¡ng on the other side of the river. According to the Water lnduced Disaster Prevention
Division Office, Nepalgunj, Banke, a permanent embankment on both sides of the Rapti River
(covering L6km on the North side and 12km on the South side, with a total length of 28km in Nepal's

territory) would be the only sustainable solution.

Recent developments are threatening to further increase the flooding: A road stretching along the
border areas, wíth its basement serving like a dam, as well as another dam to be joined with Kalkalwa

Afflux Bund are presently under construction by the lndian government. The locals have already
voiced their apprehensions that these structures will affect Hirminiya, Piprahwa and Mastipur
VDCsas well as Nepalgunj, the district headquarter.

FIAN lnternational appreciates the positive interventions by the Government of Nepal (e.g. the
distribution of temporary relief packages, the completion of data collection on loss and damage of
the property in four out of six VDCs, the construction of a bridge to enable people to safely reach

higher grounds during floods, and the initiative towards building an embankment to protect two
villages that are at most risk).

However, we are concerned that the major demands of the affected people for a sustainable long

term solution remain unaddressed. ln line with the human rights obligations of your government

towards the realization of the right to adequate food of the affected communities, we would like to
ask you to:

Demand from the Government of lndia to properly construct and adequately operate the

flood- gates during the rainy season;

Demand from the Governmént of lndia to build the permanent embankment of 28km on

both sides of river Rapti as a safeguard in line with the recommendation of Water lnduced

Disaster Prevention Division Office, Nepalgunj, Banke;

Declare "Special Zone" in all six dam affected VDCs and implement special programs

accordingly;

Conduct a human rights impact assessment in order to establish the impact that the dam has

had on the right to adequate food of the affected communities and adopt all necessäry

measures (complete data collection of damages and losses, identification and resettlement

of displaced people) to ensure compensation, restitution, rehabilitation and guarantees of
non- repetition to the affected people.
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Please keep FIAN ,lnternational informed of the action you plan to take in this regard.

Yours sincerely,

I

Dr. Flavio Valente
Secretary General
FIAN lnternational

cc.

Attorney General of Nepal, Ministry of Forests and Soil Conservation, Nepal; Ministry of lrrigation,
Nepal; Ministry of Foreign Affairs, Nepal; Ministry of Home Affairs, Nepal; National Human Rights

Commission, Nepal; Chief District Officer, Banke District, Nepal; Head of People's Embankment
Program, Nepal;
Prime Minister of lndia; Ministry of External Affairs, lndia; Ministry for Water Resources, River
Development and Ganga Rejuvenation; lndia; Chief Minister, Govt of Uttar Pradesh, lndia; Ministry of
Water Resources, lrrigation Department and Flood, Uttar Pradesh, lndia;

lndian Embassy in Nepal; German Embassy in Nepal; Nepali Embassy in lndia;

UN Special Rapporteur on the Right to Adequate Food; UN Special Rapporteur on the Right to
Adequate Housing; UN Representative of the Secretary-General on the Human Rights of lnternally
Displaced Persons; UN Special Rapporteur on Human Rights and Extreme Poverty; UN Special

Rapporteur on Human Rights and Environment;
Jürgen Klimke, Member of Parliament, Germany; Ute Koczy Member of Parliament, Germany;
Angelika Graf Member of Parliament, Germany; Uwe Kekeritz, Member of Parliament, Germany;
Stefan Rebmann, Member of Parliament, Germany; Niels Annen, Member of Parliament,Germany;
Gabriele Katzmarek,Mem ber of Parliament, Germany.


